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EXTRACT    FROM     BY-LAWS 

Section  9.  Nu  book  shall,  at  any  time,  be  taken  from 
the  Library  Room  to  any  other  place  than  to  some  court 
room  of  a  Court  of  Record,  State  or  Federal,  in  the  City 
of  San  Francisco,  or  to  the  Chambers  of  a  Judge  of  such 
Court  of  Record,  and  then  only  upon  the  accountable 
receipt  of  some  person  entitled  to  the  use  of  the  Library. 
Kvery  such  book  so  taken  from  the  Library,  shall  be 
returned  on  the  .same  day,  and  in  default  of  such  return 
the  party  taking  the  same  shall  be  suspended  from  all 
use  and  privileges  of  the  Library  until  the  return  of  the 
book  or  full  compensation  is  made  therefor  to  the  satis- 
faction of  the  Trustees. 

Sec.  11.  No  books  shall  have  the  leaves  folded  down, 
or  be  marked,  dog-eared,  or  otherwise  soiled,  defaced  or 
injured.  Any  party  violating  this  jjrovision,  shall  be 
liable  to  pay  a  sum  not  exceeding  the  value  of  the  book, 
or  to  replace  the  volume  by  a  new  one,  at  the  discretion 
of  the  Trustees  or  Executive  Committee,  and  shall  be 
liable  to  be  suspended  from  all  use  of  the  Library  till 
any  order  of  the  Trustees  or  Executive  Committee  in 
the  premises  shall  be  fully  complied  with  to  the  satisfac- 
tion of  such   Trustees  or   Executive   Committee. 


No.   2344 

Qltrrmt  Qlottrt  of  AppmU 

3For  tl|?  Ntntli  (Eirrittt. 


J.  B.  POWER,  as  Trustee  in  Bankruptcy  of  the 
Estate  of  DANIEL  FUHRMAN,  Bankrupt, 

Petitioner, 
vs. 
RAY  FUHRMAN, 

Respondent. 

In  the  Matter  of  DANIEL  FUHRMAN,  Bankmpt. 


P^tttwtt  for  Em0t0tt 

Under  Section  24b  of  the  Bankruptcy  Act  of  Congress, 

Approved  July  1,  1898,  to  Revise,  in  Matter  of 

Law,  a  Certain  Order  of  the  United  States 

District  Court  for  the  Western 

District  of  Washington, 

Northern   Division. 


F I L  ED 

DEC  3 1  1913 


FiLMER  Bros.  Co.  Print.  330  Jackson  St..  S.  F..  Cal. 


No.   2344 

CUtrrmt  (Eamt  af  Apjt^ala 

Jor  tli?  Nintly  (Hirruil. 


J.  B.  POWER,  as  Trustee  in  Bankriiptc}^  of  the 
Estate  of  DANIEL  FUHRMAN,  Bankrupt, 

Petitioner, 
vs. 
RAY  FUHRMAN, 

Respondent. 
In  the  Matter  of  DANIEL  FUHRMAN,  Bankrupt. 

P^ttttott  for  Umsmtt 

Under  Section  24b  of  the  Bankruptcy  Act  of  Congress, 

Approved  July  1,  1898,  to  Revise,  in  Matter  of 

Law,  a  Certain  Order  of  the  United  States 

District  Court  for  the  Western 

District  of  Washington, 

Northern   Division. 


FiLMBR  Bros.  Co.  Print.  330  Jackson  St..  S.  F..  Cal. 


1 


INDEX  TO  THE  PRINTED  TRANSCRIPT  OF 

RECORD. 


[Clerk's  Note:  When  deemed  likely  to  1)8  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record  are 
printed  literally  in  italic;  and,  likewise,  cancelled  matter  appearing  in 
the  original  certified  record  is  printed  and  cancelled  herein  accord- 
ingly. When  possible,  an  omission  from  the  text  is  indicated  by 
printing  in  italic  the  two  words  between  which  the  omission  seems 
to  occur.  Title  heads  inserted  by  the  Clerk  are  enclosed  within 
brackets.] 

Page 
Certificate   of  Clerk  U.   S.   District   Court   to 

Transcript  of  Record 23 

Exceptions  of  Trustee  to  Findings  of  Fact  and 

Conclusions  of  Law 21 

Findings  of  Fact  and  Conclusions  of  Law 15 

Names  and  Addresses  of  Counsel 6 

Notice  of  Filing  of  Petition  for  Review 5 

Opinion 9 

Order  Confirming  Ruling  of  Referee  and  Direct- 
ing Payment  of  Money  to  Trustee 12 

Order  Directing   Daniel   Fuhrman,   Bankrupt, 
and  Ray  Fuhrman  to  Turn  Over  Concealed 

Assets 7 

Order  Discharging  Order  Requiring  Ray  Fuhr- 
man to  Show  Cause,  etc 19 

Petition  for  Review 1 

Praecipe  for  Transcript  of  Record 22 

Return  on  Service  of  Writ 14 


In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

No. 


In  the  Matter  of  DANIEL  FUHRMAN,  Bankrupt. 
Petition  for  Review. 

To  the  Honorable,  The  Judges  of  the  Unitedi  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit : 
Your  petitioner,  J.  B.  Power,  respectfully  shows : 
That  there  is  pending  in  the  District  Court  of 
the  United  States  for  the  Western  District  of  Wash- 
ington, Northern  Division,  a  proceeding  in  bank- 
ruptcy wherein  Daniel  Fuhrman  was  adjudged  bank- 
rupt, and  your  petitioner  was  duly  elected  trustee 
of  said  bankrupt  estate,  and,  during  all  the  times 
hereinafter  mentioned,  your  petitioner  did  act  and 
does  now  act  as  the  trustee  of  said  bankrupt  estate. 
That  in  the  course  of  said  bankruptcy  proceeding 
your  petitioner,  as  trustee,  filed  a  petition  in  the  office 
of  the  Honorable  John  P.  Hoyt,  Referee  in  Bank- 
ruptcy, to  whom  said  bankrupt  estate  had  been  re- 
ferred to  for  administration,  praying  for  an  order 
upon  the  said  Daniel  Fuhrman,  bankrupt  and  Ray 
Fuhrman,  his  wife,  to  turn  over  to  your  petitioner 
as  trustee  the  sum  of  TWENTY-FOUR  THOUS- 
AND DOLLARS,  cash  belonging  to  the  estate  of  said 
bankrupt,  and  which  sum,  it  was  alleged  in  said 
petition,  the  said  bankrupt  and  his  wife  had  in  their 
possession  and  control  and  were  fraudulently  conceal- 
ing and  withholding  from  the  said  trustee.     That 
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said  potiti(Hi  came  on  for  hearing  in  due  course,  and 
such  hearing  resulted,  on  February  25,  1913,  in  a 
finding  ))y  tlie  said  referee  that  the  said  bankrupt 
and  his  wife,  at  all  times  during  said  proceeding  and 
at  the  time  of  the  making  of  such  finding  had  in 
their  possession  and  control  the  sum  of  NINE 
THOUSAND  DOLLARS,  in  cash,  belonging  to  said 
estate  in  bankruptcy,  which  sum  the  said  parties  had 
concealed  and  withheld  and  were  then  concealing  and 
withholding  from  the  ti-ustee,  and,  the  referee  in 
bankru})tcy  further  found  that  beyond  all  reasonable 
doubt  the  said  Daniel  Fuhrman  and  his  wife  had 
the  present  ability  to  comply  with  the  order  of  the 
Court  with  respect  to  the  payment  of  said  sum,  and, 
thereupon,  the  said  referee  entered  an  order  requir- 
ing the  said  Daniel  Fuhrman  and  Ray  Fuhrman,  his 
wife,  within  ten  days  after  the  date  of  the  entry  of 
such  order,  to  pay  to  your  petitioner  as  trustee  said 
sum  of  NINE  THOUSAND  DOLLARS  in  cash, 
which  the  Court  found  to  be  in  their  possession  and 
under  their  control. 

That  thereafter  upon  the  petition  of  said  bankrupt 
and  his  wife,  Siiid  finding  and  order  of  the  referee 
were  certified  to  the  District  Judge  for  review,  and, 
upon  such  review,  the  District  Judge  rendered  a 
decision  on  July  21,  1913,  affinning  the  finding  and 
order  of  the  referee  in  all  respects,  and,  on  the  23d 
day  (»f  July,  1913,  the  District  Judge  made  and 
entered  an  order  confirming  such  ruling  in  all  things, 
and,  by  said  order,  directed  and  ordered  the  said 
Daniel  Fuhrman,  bankrupt,  and  Ray  Fuhrman,  his 
wife,  on  or  before  the  31st  day  of  July,  1913,  to  pay 
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to  the  said  ti-ustee  in  bankruptcy  the  sum  of  NINE 
THOUSAND  DOLLARS,  in  cash,  belonging  to 
said  estate  in  bankruptcy,  and  which  said  District 
Judge  further  found  to  be  in  their  possession  and 
control. 

That  said  Daniel  Fuhrman  and  Ray  Fuhrman 
having  neglected  and  failed  to  comply  with  said 
order,  proceedings  were  instituted  by  your  petitioner, 
as  trustee,  to  cause  said  Daniel  Fuhrman  and  Ray 
Fuhrman  to  be  attached  and  punished  for  contempt 
for  having  wilfully  and  contemptuously  disobeyed 
said  order,  and,  upon  the  trial  of  said  last  mentioned 
proceeding,  the  District  Court  made  and  entered 
findings  of  fact  and  conclusions  of  law,  under  date 
of  October  17,  1913,  adverse  to  the  contention  of  the 
trustee,  and,  under  date  of  November  3,  1913,  said 
District  Court  made  and  entered  an  order  discharg- 
ing the  said  Ray  Fuhrman  from  the  order  to  show 
cause  why  she  should  not  be  attached  and  punished 
for  contempt. 

Your  petitioner  further  shows  that  the  said  Dis- 
trict Court  committed  error  in  making  certain  of  the 
findings  of  fact  and  conclusions  of  law  hereinbefore 
referred  to  as  having  been  made  on  the  17th  day  of 
October,  1913,  so  far  as  the  same  referred  to  said 
Ray  Fuhrman,  and,  erred  in  making  the  order  dis- 
missing said  contempt  proceeding  as  against  said 
Ray  Fuhrman. 

All  of  the  foregoing  facts  will  be  made  to  appear 
to  your  Honors  by  a  transcript  of  so  much  of  the 
record  in  the  above-mentioned  bankruptcy  proceed- 
ing as  may  be  necessary  to  exhibit  and  explain  the 
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manner  and  fonn  in  which  the  questions  of  law  set 
forth  in  this  petition  arose  and  were  determined, 
which  transcript  will  be  transmitted  to  this  court. 

WHEREFORE  your  petitioner  respectfully  prays 
that  such  order  and  judgment  of  the  said  District 
Court,  as  is  herein  complained  of,  may  be  reviewed 
and  revised  by  your  Honors  according  to  the  merits 
of  your  petitioner's  contentions,  in  accordance  with 
the  provisions  of  the  law  regulating  such  proceed- 
ings, as  are  herein  set  forth,  and  that  by  the  order 
and  decree  of  this  Court  the  isaid  order  and  judgment 
of  the  District  Court  be  reversed,  and  said  District 
Court  directed  to  hold  that  the  said  Ray  Fuhrman 
has  been  guilty  of  contempt  and  should  be  punished 
for  having  wilfully  and  contemptuously  disobeyed 
the  order  of  the  District  Court  entered  on  July  23, 
1913,  directing  her  to  pay  over  to  your  petitioner,  as 
trustee,  the  sum  of  NINE  THOUSAND  DOLLARS, 
in  cash,  belonging  to  said  estate  in  bankruptcy. 

YOUR  PETITIONER  FURTHER  PRAYS  for 
such  other  and  further  relief  as  the  facts  in  this 
matter  suggest  and  which  to  your  Honors  seems  meet. 

LEOPOLD  M.  STERN, 
Attorney  for  Petitioner. 

United  States  of  America, 
State  of  Washingion, 
County  of  King, — ss. 

J.  H.  Power,  being  first  duly  sworn,  upon  his  oath 
deposes  and  says  that  he  is  the  trustee  in  bank- 
ruptcy of  Daniel  Fuhrman,  bankrupt  in  the  proceed- 
ing in  banki-uptcy  referred  to  in  the  foregoing  peti- 
tion; that  he  has  read  the  foregoing  petition  for  re- 
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view,  and  knows  the  contents  thereof,  and  that  the 
matters  and  things  therein  contained  and  set  forth 
are  true. 

J.  B.  POWER, 

Subscribed  and  sworn  to  before  me  this  18th  day 
of  November,  1913,  at  Seattle,  Washington. 

[Seal]  C.  L.  BUTCHER, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 

[Endorsed] :  No. .  In  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit.  In  the 
Matter  of  Daniel  Fuhrman,  Bankrupt.  Petition  of 
J.  B.  Power,  as  Trustee  in  Bankruptcy  of  Daniel 
Fuhrman,  Bankrupt,  for  Review.     Original. 


In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

No. 


In  the  Matter  of  DANIEL  FUHRMAN,  Bankrupt. 

Notice  of  Filing  of  Petition  for  Review. 

To  Ray  Fuhrman,  Respondent,  and  to  E.  H.  Guie, 
Respondent's  Attorney: 

You,  and  each  of  you,  are  hereby  notified  that  on 
the  24th  day  of  November,  1913,  at  the  hour  of  ten 
o'clock  in  the  forenoon  of  said  day,  I  will  file  in  the 
Clerk's  office  for  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  in  the  city  of  San 
Francisco,  California,  the  petition  for  review  in  the 
above-entitled  cause,  a  copy  of  which  petition  is  hereto 
attached  as  a  part  of  this  notice,  and  I  will  then  ask  to 
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have  the  case  docketed  and  the  necessary  order  made 
thereon  to  have  such  case  set  down  for  hearing. 

LEOPOLD  M.  STERN, 
Attorney  for  Petitioner. 

I  hereby  acknowledge  receipt  of  a  copy  of  the 
Petition  of  J.  B.  Power,  trustee  in  bankruptcy  of 
Daniel  Fuhrman,  bankrupt,  for  review  herein,  and  of 
notice  thereof,  and  the  service  of  same  this  18th  day 
of  November,  1913. 

E.  H.  OUIE, 
Attorney  for  Ray  Fuhrman,  Respondent. 

[Endorsed]  :  No. In  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit.  In  the 
Matter  of  Daniel  Fuhrman,  Bankrupt.  Notice  of 
Filing  of  Petition  for  Review,  and  Acknowledgment 
of  Service.    Original. 


Names  and  Addresses  of  Counsel. 

LEOPOLD  M.  STERN,  Esq.,  Attorney  for  Trustee 

and  Appellant, 

705  Lowman  Building,  Seattle,  Washington. 
E.  H.  GUIE,  Esq.,  Attorney  for  Bankrupt, 

810  Leary  Building,  Seattle,  Washington     [3*] 

•Page  number  appearing  at  foot  of  page  of  original  certified  Record. 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  4983. 

In  the  Matter  of  DANIEL  FUKRMAN,  Bankrupt. 

Order  Directing  Daniel  Fuhrman,  Bankrupt,  and 
Ray  Fuhrman  to  Turn  Over  Concealed  Assets. 
J.  B.  POWER,  the  trustee  herein,  having  filed  a 
petition  praying  for  an  order  upon  Daniel  Fuhrman, 
bankrupt  above  named,  and  Ray  Fuhrman,  his  wife, 
to  turn  over  to  the  said  petitioner,  as  trustee,  the 
sum  of  TWENTY-FOUR  THOUSAND  DOLLARS 
cash  belonging  to  the  estate  of  said  bankrupt  alleged 
to  be  in  possession  of  and  under  the  control  of  said 
bankrupt  and  his  wife,  Ray  Fuhrman,  and  which  the 
said  Daniel  Fuhrman,  bankrupt,  and  his  wife,  Ray 
Fuhrman,  are  fraudulently  concealing  and  withhold- 
ing from  the  said  trustee,  and  the  said  Daniel  Fuhr- 
man, bankrupt,  and  his  said  wife,  Ray  Fuhrman, 
having  filed  their  verified  answer  to  said  petition, 
and  the  matter  having  been  duly  heard  and  testi- 
mony taken,  the  undersigned  referee  in  bankruptcy 
FINDS: 

That  the  undersigned  referee  is  satisfied  beyond 
all  reasonable  doubt  that  at  the  time  of  the  filing  of 
said  petition  by  the  trustee,  and  ever  since,  and  at 
the  present  time,  said  Daniel  Fuhrman,  bankrupt, 
and  his  wife,  Ray  Fuhrman,  had,  and  now  have,  in 
their  possession  and  under  their  control,  the  sum  of 
NINE  THOUSAND  ($9,000.00)  in  cash,  belonging 
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to  said  estate  in  bankruptcy,  which  sum,  the  said 
Daniel  Fuhniian,  bankrupt,  and  Ray  Fuhrman,  his 
wife,  have  concealed  and  withheld,  and  now  conceal 
and  withhold  from  the  trustee  herein.     [4] 

And  the  undersigned  referee  in  bankruptcy  is  sat- 
isfied beyond  all  reasonable  doubt  of  the  present 
ability  of  the  said  Daniel  Fuhrman,  bankrupt,  and 
his  said  wife,  Ray  Fuhrman,  to  comply  with  the  or- 
der of  this  Court  herein  made. 

WHEREFORE,  IT  IS  ORDERED  that  the  said 
Daniel  Fuhrman,  bankrupt,  and  Ray  Fuhrman,  his 
wife,  within  ten  days  after  the  date  of  the  entry  of 
this  order,  PAY  to  J.  B.  Power,  the  trustee  in  bank- 
ruptcy herein,  the  sum  of  NINE  THOUSAND  DOL- 
LARS ($9,000.00)  cash,  belonging  to  the  said  estate 
in  bankiTiptcy,  and  which  this  Court  finds  to  be  now 
in  their  possession  and  under  their  control. 

Entered  in  open  court  this  25th  day  of  February, 
1913,  at  Seattle,  Washington. 

JOHN  P.  HOYT, 
Referee  in  Bankruptcy. 

[Endorsed]:  Order  Directing  Daniel  Fuhrman 
and  Ray  Fuhrman  to  Turn  Over  Concealed  Assets. 
Filed  in  the  United  States  District  Court,  Western 
Dist.  of  Washington,  Mar.  8th,  1913.  Frank  L. 
Crosby,  Clerk.  Filed  Feb.  25th,  1913,  2  P.  M.  John 
P.  Hoyt,  Referee.     [5] 
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[Opinion.] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  4983. 

In  the  Matter  of  DANIEL  FUHRMAN,  Bankrupt. 
Filed  July  21,  1913. 
LEOPOLD  M.  STERN,  for  Trustee. 
E.  H.  GUIE,  for  Bankrupt. 

CUSHMAN,  District  Judge. 

This  matter  is  before  the  Court  upon  the  petition 
of  the  bankrupts  for  review  of  an  order  of  the  Ref- 
eree, directing  them,  within  ten  days  after  the  date 
of  the  entry  of  the  order,  to  pay  to  the  trustee  in 
bankruptcy  Nine  Thousand  Dollars  in  cash,  belong- 
ing to  the  estate  in  bankruptcy  and  under  their  con- 
trol.    The  referee  finds: 

"That  the  undersigned  referee  is  satisfied  be- 
yond all  reasonable  doubt  that  at  the  time  of  the  fil- 
ing of  said  petition  by  the  trustee,  and  ever  since,  and 
at  the  present  time,  said  Daniel  Fuhrman,  bank- 
rupt, and  his  wife,  Ray  Fuhrman,  had,  and  now  have, 
in  their  possession  and  under  their  control,  the  sum 
of  NINE  THOUSAND  ($9,000,000)  in  cash,  be- 
longing to  said  estate  in  bankruptcy,  which  sum,  the 
said  Daniel  Fuhrman,  bankrupt,  and  Ray  Fuhrman, 
his  wife,  have  concealed  and  withheld,  and  now  con- 
ceal and  withhold  from  the  trustee  herein. 

*'And  the  undersigned  referee  in  bankruptcy  is 
satisfied  beyond  all  reasonable  doubt  of  the  present 
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ability  of  the  said  Daniel  Fuhrman,  bankrupt,  and 
his  said  wife,  Ray  Fuhrman,  to  comply  with  the 
oi-der  of  this  Court  herein  made." 

The  bankrupts,  in  their  petition,  assign  as  errors: 

**(a)     Said  Referee  erred  in  not  sustaining  the 

demurrer  of  Ray  Fuhrman  to  said  petition  and  in 

overruling  the  same  and  requiring  her  to  answer. 

[6] 

**(b)  Said  Referee  erred  in  finding  that  at  the 
time  of  the  filing  of  said  petition  by  the  Trustee, 
or  at  any  other  time  these  petitioners  had  the  sum 
of  $9,000.00  or  any  other  sum  whatsoever  belonging 
to  said  estate  in  their  possession  or  under  their  con- 
trol, and  in  finding  that  they  have  concealed  or  with- 
held and  that  they  are  now  concealing  or  withholding 
any  moneys  whatsoever  belonging  to  said  estate. 

''(c)  Said  Referee  erred  in  holding  that  these 
jx^titioners  have  the  present  ability  to  pay  the  sum 
of  $9,000.00  or  any  other  sum  to  said  Trustee. 

"(d)  That  said  Referee  erred  in  directing  these 
petitioners  to  pay  the  said  Trustee  the  sum  of 
$9,000.00  or  any  other  sum." 

The  petition  of  the  trustee,  on  which  the  referee 
heard  this  matter,  alleges : 

"That  he  is  the  duly  appointed,  qualified  and  act- 
ing trustee  in  bankruptcy  of  the  estate  of  Daniel 
Fuhrman,  bankrupt,  in  the  above-entitled  proceed- 
ing. 

"That  Ray  Fuhnnan  is  the  wife  of  said  Daniel 
Fuhrman. 

"That  said  bankrupt  and  his  wife,  Ray  Fuhrman, 
have  in  their  possession  and  under  their  control  the 
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following  propei-ty  belonging  to  said  estate  in  bank- 
ruptcy : 

TWENTY-FOUR  THOUSAND  DOLLARS, 
CASH. 

''That  the  said  bankrupt,  Daniel  Fuhrman,  and 
his  wife,  the  said  Ray  Fuhrman  are  fraudulently 
concealing  and  withholding  said  money,  to  wit, 
Twenty-four  Thousand  Dollars,  Cash,  from  the  pos- 
session of  your  petitioner,  as  trustee  in  said  bank- 
rupt estate." 

No  error  is  found  in  the  action  of  the  referee  in 
overruling  the  demurrer.  It  appears  that  the  Court 
had  jurisdiction  of  the  defendant,  Ray  Fuhrman ;  of 
the  subject  matter  of  the  petition,  and  that  the  facts 
stated  were  sufficient  to  warrant  the  relief  prayed. 

Upon  the  hearing  before  the  referee,  a  large 
amount  of  testimony  was  submitted  to  the  Referee 
upon  the  questions  involved  and  determined.  A  re- 
view or  analysis  of  the  evidence  is  not  deemed  neces- 
sary. There  was  ample  testimony  to  support  the 
findings  and  order  of  the  referee  and  the  same  are, 
in  all  things,  confirmed,  save  that,  as  the  time  al- 
lowed the  bankrupts  in  the  Referee's  order,  to  com- 
ply therewith,  has  [7]  expired,  the  order  is  now 
modified  to  read  "on  or  before  July  31st,"  instead 
of  ' '  within  ten  days  after  the  date  of  the  entry  of  this 
order, ' '  as  recited  in  the  order  reviewed. 

[Endorsed] :  Decision  on  Review\  Filed  U.  S. 
District  Court  Western  District  of  Washington 
Jul.  21,  1913.  Frank  L.  Crosby,  Clerk.  B.  0. 
Wright,  Deputy.     [8] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  4983. 

In  the  Matter  of  DANIEL  FUHRMAN,  Bankrupt. 

Order  Confirming  Ruling  of  Referee  and  Direct- 
ing Payment  of  Money  to  Trustee. 

IN  THIS  PROCEEDING,  the  Honorable  JOHN 
P.  HOYT,  Referee  in  Bankruptcy,  having,  on  the 
25th  day  of  February,  1913,  entered  an  order  herein 
directing  Daniel  Fuhrman,  the  bankrupt,  and  Ray 
Fuhrman,  his  wife,  to  pay  to  J.  B.  Power,  the  trustee 
in  bankruptcy  in  this  proceeding,  within  ten  days, 
the  sum  of  Nine  Thousand  Dollars,  cash,  belong- 
ing to  said  estate  in  bankruptcy,  and  which  the  said 
referee  found  to  be  then  in  the  possession  and  under 
the  control  of  the  said  Daniel  Fuhrman,  bankrupt, 
and  Ray  Fuhrman,  his  wife, — 

AND,  the  said  parties  having  caused  said  order 
and  proceeding  to  be  certified  to  this  court  for  re- 
view, and  said  petition  for  review  having  been  duly 
argued  before  this  court  by  E.  H.  Guie,  on  behalf  of 
said  bankrupt  and  his  wife,  and  by  Leopold  M. 
Stern,  on  behalf  of  the  trustee,  and  having  been  duly 
considered-  by  this  court  and  taken  under  advise- 
ment; and  this  court  ha\4ng  rendered  its  memoran- 
dum decision  herein  on  the  21st  day  of  July,  1913, 
confirming  the  order  of  said  referee  in  all  things, 
saving  the  time  allowed  the  said  bankrupt  and  his  wife 
to  comply  with  the  referee's  order, — 
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NOW,  THEREFORE,  IT  IS  HEREBY  OR- 
DERED that  the  decision  and  order  of  the  Referee 
entered  herein  on  the  25th  day  of  [9]  February, 
1913,  and  hereinabove  referred  to,  BE  AND  THE 
SAME  HEREBY  IS  in  all  respects  approved  and 
confimied,  saving  and  excepting  the  time  within 
which  said  parties  are  required  to  comply  with  said 
order. 

AND,  now,  on  motion  of  Leopold  M.  Stem,  attor- 
ney for  J.  B.  Power,  the  trustee  in  bankruptcy 
herein, 

THIS  COURT  DOES  HEREBY  FURTHER 
ORDER  that  the  said  Daniel  Fuhrman,  bankrupt, 
and  Ray  Fuhrman,  his  wife,  on  or  before  the  31st  day 
of  July,  1913,  pay  to  J.  B.  Power,  the  trustee  in  bank- 
ruptcy herein,  the  sum  of  NINE  THOUSAND 
DOLLARS,  cash,  belonging  to  said  estate  in  bank- 
ruptcy, and  which  this  Oourt  finds  to  be  now  in  their 
possession  and  under  their  control. 

AND,  IT  IS  FURTHER  ORDERED  that  service 
of  this  order  be  made  by  delivery  of  a  certified  copy 
thereof,  by  the  United  States  Marshal,  to  each  of  the 
said  parties,  namely,  Daniel  Fuhrman,  bankrupt,  and 
Ray  FuhiTnan,  his  wife. 

The  bankrupt  and  his  wife,  by  E.  H.  Guie,  their 
attorney,  excepted  to  each  and  every  portion  of  this 
order,  and  exception  allowed. 

Entered  in  open  court  this  23d  day  of  July,  1913, 
at  Seattle,  Washington. 

EDWARD  E.  CUSHMAN, 
District  Judge. 
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Receipt  of  a  copy  and  due  service  hereof  admitted 
this  22  day  of  July,  1913. 

E.  H.  GUIE, 
Attorney  for  Daniel  Fuhraian,  Bankrupt,  and  Ray 
Fuhrman,  His  Wife.     [10] 

Return  on  Service  of  Writ. 

United  States  of  America, 

Western  District  of  Washington, — ^ss. 

I  hereby  certify  and  return  that  I  served  the  an- 
nexed Order  confirming  ruling  of  referee  and  direct- 
ing payment  of  money  to  trustee,  on  the  therein 
named  Daniel  Fuhrman,  and  Ray  Fuhrman,  his 
wife,  by  handing  to  and  leaving  a  true  and  correct 
copy  thereof  with  each  of  them  personally  at  Seattle 
in  said  District  on  the  23d  day  of  July,  A.  D.  1913. 
Marshal's  fees,  $4.06. 

JOSEPH  R.  H.  JACOBY, 

U.  S.  Marshal, 
By  Geo.  B.  Devenpeck, 
Deputy. 

[Endorsed] :  Order  Confirming  Ruling  of  Referee, 
and  Directing  Payment  of  Money  to  Trustee.  Filed 
in  the  United  States  District  Court,  Western  Dis- 
trict of  Washington,  Jul.  23, 1913.  Frank  L.  Crosby, 
Clerk.    By  B.  O.  Wright,  Deputy.     [11] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  4983. 

In  the  Matter  of  DANIEL  FUHRMAN,  Bankrupt. 

Findings  of  Fact  and  Conclusions  of  Law. 

This  proceeding  ha\ing  come  on  for  hearing  upon 
the  order  of  the  Court  requiring  Daniel  Fuhrman 
and  Ray  Fuhrman,  his  wife,  and  each  of  them,  to 
personally  appear  before  the  Honorable  Edward  E. 
Cushman,  Judge  of  said  court,  on  the  29th  day  of 
August,  1913,  at  the  hour  of  ten  o'clock  in  the  fore- 
noon of  said  day,  and  show  cause  why  they  should 
not  be  attached  and  punished  for  contempt  in  having 
wilfully  and  contemptuously  disobeyed  the  order  of 
this  Court  dated  July  23,  1913,  directing  the  said 
Daniel  Fuhrman  and  Ray  Fuhrman  to  pay  over  to 
said  trustee  in  bankruptcy  the  sum  of  nine  thousand 
dollars  ($9,000),  and  the  Court,  after  considering  the 
petition  of  the  trustee  in  bankruptcy,  the  evidence 
offered  in  support  thereof,  the  joint  and  several  an- 
swers and  supplemental  answers  made  on  oath  by 
each  of  said  respondents,  the  argument  of  counsel  for 
the  respective  parties,  and  being  fully  advised  in  the 
premises,  now  on  this  17th  day  of  October,  1913, 
makes  the  following  Findings  of  Fact  and  Conclu- 
sions of  Law:     [12] 

FINDINGS  OF  FACT. 
I. 

That  at  all  the  times  referred  to  in  said  proceed- 
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ings  in  bankruptcy  herein,  and  for  many  years  prior 
thereto,  and  at  the  time  of  the  receipt  of  said  sum  of 
nine  thousand  dollars  at  all  times  referred  to  in  said 
bankruptcy  proceedings,  the  said  Daniel  Fuhrman 
and  Ray  Fuhrman  were  and  still  are  husband  and 
wife,  and  li\dng  together  as  such,  in  the  city  of  Seat- 
tle, State  of  Washington. 

II. 

That  the  said  Daniel  Fuhrman  has  been  convicted 
of  the  crime  and  offense  of  concealing  from  his  trus- 
tee in  bankiTiptcy,  while  a  bankrupt,  the  said  sum  of 
nine  thousand  dollars,  and  other  property,  in  that 
certain  cause  entitled  "The  United  States  of 
America  v.  Daniel  Fuhrman,  Number  2545,"  in  the 
District  Court  of  the  United  States  for  the  Western 
District  of  Washington,  Northern  Division,  and  that 
judgment  of  conviction  has  been  entered  by  the 
Court,  and  the  said  Daniel  Fuhrman  is  now  an  in- 
mate of  the  United  States  penitentiary,  serving  un- 
der said  sentence,  at  McNeal  Island  in  the  State  of 
Washington. 

III. 

That  on  the  2d  day  of  April,  1913,  the  said  Daniel 
Fuhrman  and  Ray  Fuhrman,  his  wife,  were  indicted 
by  grand  jurors  duly  selected  and  sworn  for  the 
Northern  Division  of  the  Western  District  of  Wash- 
ington, they  having,  as  it  is  alleged,  therefore  unlaw- 
fully conspired  to  conceal  said  sum  of  nine  thousand 
dollars  from  the  trustee  in  bankruptcy,  while  said 
Daniel  Fuhrman  was  a  bankrupt,  ^\iiich  said  indict- 
ment is  still  pending  and  undisposed  of  against  said 
respondents,  and  each  of  them.     [13] 
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IV. 

That,  thereafter,  on  the  12th  day  of  September, 
1913,  the  grand  jurors  of  the  United  States  of 
America,  duly  selected,  impaneled,  sworn  and 
charged  to  inquire  within  and  for  the  Northern  Divi- 
sion of  the  Western  District  of  Washington,  duly 
indicted  the  said  Daniel  Fuhi-man,  Ray  Fuhrman 
and  one  Jake  Gross  for  conspiring,  among  other 
things,  to  conceal  the  said  sum  of  nine  thousand  dol- 
lars from  the  trustee  in  bankruptcy,  while  he,  the 
said  Daniel  Fuhrman,  was  a  bankrupt,  which  said 
indictment  is  still  pending  and  undisposed  of  as  to 
each  of  said  respondents. 

V. 

That  the  Court  is  unable  to  find  from  the  evidence 
introduced  that  the  respondent,  Ray  Fuhrman,  has 
the  present  ability,  or  had  the  ability  at  the  time 
of  said  contempt  hearing,  to  turn  over  said  siun  of 
money,  or  any  part  thereof. 

VI. 

That  at  the  time  the  said  sum  of  nine  thousand 
dollars  was  taken  and  received  by  the  said  Daniel 
Fuhrman,  which  was  before  the  said  Daniel  Fuhr- 
man was  adjudged  a  bankrupt  herein,  the  said  Daniel 
Fuhrman  w^as  the  husband  of  said  Ray  Fuhrman, 
and  said  parties  were  then  and  there  living  together 
as  husband  and  wife  in  the  city  of  Seattle,  county  of 
King,  and  State  of  Washington,  and  said  sum  of  nine 
thousand  dollars  was  the  property  of  the  said  com- 
munity composed  of  said  Daniel  Fuhrman  and  Ray 
Fuhrman  under  the  laws  of  the  State  of  Washing- 
ton, and  said  Daniel  Fuhrman,  under  the  laws  of  said 
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State,  had  the  right  to  exercise  complete  possession, 
control  and  management  of  said  sum  of  nine  thou- 
sand dollars.     [14] 

CONCLUSIONS  OF  LAW. 

The  Court  finds  as  a  conclusion  of  law : 

I. 

That  under  and  by  virtue  of  the  community  prop- 
erty law  of  the  State  of  Washington,  the  presump- 
tion arises,  as  a  matter  of  law,  that  the  said  Ray 
Fuhrman  no  longer  has  in  her  possession  or  control 
the  said  sum  of  nine  thousand  dollars,  or  any  part 
thereof;  but  that  the  same  has  passed  into  the  legal 
and  actual  possession  and  legal  and  actual  con- 
trol of  said  Daniel  Fuhrman,  her  husband,  and 
Hiat  this  presumption  of  law  is  sufficient  to  over- 
come the  presmnption  of  fact,  arising  from  the 
finding  of  the  Referee  and  Court  that  respondent, 
Ray  Fuhrman,  had,  with  her  husband,  one  of  the 
respondents,  Daniel  Fuhrman,  received  and  withheld 
said  nine  thousand  dollars  from  the  trustee  in  bank- 
ruptcy. 

II. 

That  an  order  should  be  made  herein  discharging 
said  order  to  show  cause  as  to  the  said  Ray  Fuhrman, 
and  without  prejudice  to  the  right  of  the  trustee  to 
renew  said  application  hereafter. 

DONE  IN  OPEN  COURT,  this  17th  day  of  Octo- 
ber, 1913. 

EDWARD  E.  CUSHMAN, 

Judge. 

[Endorsed] :  Findings  of  Fact  and  Conclusions  of 
Law.    Filed  in  the  United  States  District  Coui*t, 
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Western  District  of  Washington.  Oct.  18,  1913. 
Frank  L.  Crosby,  Clerk.  By  B.  0.  Wright,  Deputy. 
[15] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  4983. 

In  the  Matter  of  DANIEL  FUHRMAN,  Bankrupt. 

Order  [Discharging  Order  Requiring  Ray  Fuhrman 

to  Show  Cause,  etc.]. 

This  Court  having  made  and  entered  its  findings  of 
fact  and  conclusions  of  law  herein  under  date  of 
October  17,  1913,  upon  the  proceeding  instituted  by 
J.  B.  Power,  trustee  in  bankruptcy  of  Daniel  Fuhr- 
man, bankrupt,  to  cause  said  Daniel  Fuhraian  and 
Ray  Fuhrman  to  be  attached  and  punished  for  con- 
tempt for  ha\dng  willfully  and  contemptuously  dis- 
obeyed the  order  of  this  Court,  dated  July  23,  1913, 
NOW,  THEREFORE, 

IT  IS  ORDERED  that  the  said  order  requiring 
the  said  Ray  Fuhrman  to  show  cause  why  she  should 
not  be  attached  and  punished  for  contempt  BE  AND 
THE  SA^IE  IS  HEREBY  discharged  as  to  her, 
Tvdthout  prejudice  to  the  right  of  the  trustee  to  renew 
said  application  hereafter. 

ON  MOTION  of  the  trustee,  IT  IS  FURTHER 
ORDERED  that  the  said  proceeding  insofar  as  the 
same  concerns  Daniel  Fuhrman  BE  AND  SAME 
HEREBY  IS  continued  indefinitely  to  be  hereafter 
brought  on   for   hearing  and  determination  at   the 
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option  of  the  said  trustee. 

To  so  much  of  this  order  as  concerns  Ray  Fuhr- 
man,  the  trustee  duly  excepted.     Exception  allowed. 

Entered  in  open  court  this  3d  day  of  November, 

1913. 

EDWARD  E.  CUSHMAN, 

District  Judge. 

Approved  as  to  form : 


Attorneys  for  Daniel  Fuhrman  and  Ray  Fuhrman. 
[16] 

Ray  Fuhi-man  excepts  to  that  part  of  the  foregoing 
Order  which  recites  "without  prejudice  to  the  right 
of  the  trustee  to  renew  said  application  hereafter." 

Exception  allowed. 

Daniel  Fuhrman  excepts  to  so  much  of  said  Order 
as  concerns  the  said  Daniel  Fuhrman  which  continues 
the  said  proceeding  indefinitely  as  to  him  and  grants 
to  the  trustee  the  right  to  hereafter  bring  said  pro- 
ceeding on  for  hearing  and  determination  as  to  him, 
the  said  Daniel  Fuhiman. 

Exception  allowed. 

Dated  Nov.  3,  1913. 

EDWARD  E.  CUSHMAN, 

Judge. 

Receipt  of  copy  and  service  hereof  admitted  this 
30th  dav  of  October,  1913. 

E.  H.  GUIE, 

Attorney  for  Respondents. 

[Endorsed] :  Order.  Filed  in  the  United  States 
District  Court,  Western  District  of  Washington, 
Nov.  3,  1913.  Frank  L.  Crosby,  Clerk.  B.  O. 
Wright,  Deputy.     [17] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  4983. 

In  the  Matter  of  DANIEL  FUHRMAN,  Bankrupt. 

Exceptions  of  Trustee  to  Findings  of  Fact  and  Con- 
clusions of  Law. 

COMES  NOW  J.  B.  Power,  trustee  of  Daniel 
Fulirman,  Bankrupt,  in  the  above-entitled  proceed- 
ing, and  EXCEPTS  to  the  following  Findings  of 
Fact  and  Conclusions  of  Law,  filed  herein  on  the  17th 
of  October,  1913; 

Excepts  to  Paragraph  Five  of  the  Findings  of 
Fact. 

Excepts  to  Paragraph  Six  of  the  Findings  of  Fact. 

Excepts  to  Paragraph  One  of  the  Conclusions  of 
Law. 

Excepts  to  Paragraph  Two  of  the  Conclusions  of 
Law. 

LEOPOLD  M.  STERN, 

Attorney  for  Trustee. 
The  foregoing  exceptions  and  each  of  them  duly 
presented  and  allowed  mmc  pro  tunc  as  of  October 
17,  1913. 
Done  in  open  court  this  5th  of  November,  1913. 
EDWARD  E.  CUSHMAN, 

District  Judge. 
[Endorsed] :    Exceptions  of  Trustee  to  Findings 
of  Fact  and  Conclusions.    Filed  in  the  United  States 
District   Court,   Western   District  of  Washington. 
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Nov.  6, 1913.    Frank  L.  Crosby,  Clerk.    B.  0.  Wright, 
Deputy.     [18] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  4983. 

In  the  Matter  of  DANIEL  FUHRMAN,  Bankrupt. 

Praecipe  [for  Transcript  of  Record]. 
To  the  Clerk  of  the  Above-entitled  Court : 

You  will  please  prepare  record  consisting  of  fol- 
lowing : 

Order  directing  turning  over  of  concealed  assets, 
filed  Mar.  8,  1913. 

Decision  on  review,  filed  July  21,  1913. 

Order  confirming  ruling  of  Referee,  filed  July 
23,  1913. 

Findings  of  fact  and  conclusions  of  law,  filed  Oct. 
18,  1913. 

Order  discharging  Ray  Fulirman,  filed  Nov.  3, 
1913. 

Exceptions  of  trustee,  filed  Nov.  6,  1913. 

LEOPOLD  M.  STERN, 
Attorney  for  Trustee. 

[Endorsed] :  Praecipe  for  Transcript.  Filed  in 
the  United  States  District  Couri;,  Western  District 
of  Washington.  Nov.  4,  1913.  Frank  L.  Crosby, 
Clerk.    By  B.  O.  Wright,  Deputy.     [19] 
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[Certificate  of  Clerk  U.  S.  District  Court  to  Tran- 
script of  Record.] 

Iti  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  4983. 

In  the  Matter  of  DANIEL  FUHRMAN,  Bankrupt. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I,  Frank  L.  Crosby,  Clerk  of  the  District  Court  of 
the  United  States  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  the  foregoing  2'1  typewrit- 
ten pages,  numbered  from  1  to  21,  inclusive,  to  be  a 
full,  true,  correct  and  complete  copy  of  so  much  of 
the  record  and  proceedings  in  the  above  and  fore- 
going entitled  cause  as  is  called  for  by  the  praecipe 
of  the  attorney  for  the  trustee  and  appellant,  as  the 
same  remain  of  record  and  on  file  in  the  office  of  the 
Clerk  of  the  said  Court,  and  that  the  same  constitute 
the  transcript  of  record  on  Petition  for  Review  from 
the  order  of  the  District  Court  of  the  United  States 
for  the  Western  District  of  Washington,  to  the  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Judicial  Circuit. 

I  further  certify  the  following  to  be  a  full,  true 
and  correct  statement  of  all  expenses,  costs,  fees  and 
charges  incurred  and  paid  in  my  office  by  or  on  be- 
half of  the  appellant  for  preparation  and  certification 
of  the  typewritten  transcript  of  record  issued  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  in  the  above  entitled  cause,  to  wit:  [20] 
Clerk's  fee  (Sec.  828,  R.  S.  U.  S.  as  Amended 
by  Sec.  6,  Act  of  March  2, 1905)  for  mak- 
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ing  transcript  of  the  record  for  printing 
purposes — 40  folios  at  20c  per  folio $8.00 

Certificate   to   certified   copy   of  t}i)ewritten 

transcript  of  record 30 

Seal  to  said  certificate 40 

$8.70 

I  hereby  certify  that  the  above  cost  for  preparing 

and  certifying  record  amounting  to  $8.70  has  been 

paid  to  me  by  Leopold  M.  Stern,  Esquire,  Attorney 

for  Appellant. 

IN  WITNESS  WHEREOF  I  have  hereto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
Seattle,  in  said  District,  this  13th  day  of  November, 
A.  D.    1913. 

[Seal]  FRANK  L.  CROSBY, 

Clerk.     [21] 


[Endorsed]:  No.  2344.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  J.  B.  Power, 
as  Trustee  in  Bankruptcy  of  the  Estate  of  Daniel 
Fuhrman,  Bankrupt,  Petitioner,  vs.  Ray  Fuhrman, 
Respondent.  In  the  Matter  of  Daniel  Fuhrman, 
Bankrupt.  Petition  for  Revision  Under  Section  24b 
of  the  Bankruptcy  Act  of  Congress,  Approved  July 
1, 1898,  to  Revise,  in  Matter  of  Law,  a  Certain  Order 
of  the  United  States  District  Court  for  the  Western 
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for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 

Deputy  Clerk. 
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Fuhrman,  Bankrupt, 
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RAY  FUHRMAN, 

Respondent. 

In  the  Matter  of  DANIEL  FUHRMAN,  Bankrupt. 


Upon  Review  from  the  United  States  District  Court 

for  the  Western  District  of  Washington, 
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Brief  of  Petitioner 
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•v'l, 


IN  THE 


United  States  Circuit  Court 
of  Appeals 

For  the  Ninth  Circuit 


J.  B.  POWER,  as  Trustee  in  Bank- 
ruptcy of  the  Estate  of  Daniel 
Fuhrman,  Bankrupt, 

Petitioner,  \  No.  2344. 

vs. 

RAY  FUHRMAN, 

Respondent. 


In  the  Matter  of  DANIEL  FUHRMAN,  Bankrupt. 


Upon  Review  from  the  United  States  District  Court 

for  the  Western  District  of  Washington, 

Northern  Division. 


Brief  of  Petitioner 


STATEMENT  OF  THE  CASE. 

This  is  a  proceeding  to  review  an  order  entered 
by  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division,  dismiss- 
ing certain  contempt  proceedings  instituted  by  the 
trustee  in  bankruptcy  against  Ray  Fuhrman,  wife 
of  the  bankrupt.  One  Daniel  Fuhrman  had  been 
adjudged  bankrupt  by  the  District  Court.  In  due 
course,  J.  B.  Power,  the  trustee  in  bankruptcy,  by 
appropriate  proceeding,  charged  the  bankrupt  and 
his  wife,  Ray  Fuhrman,  with  fraudulently  conceal- 
ing and  withholding  from  him  $24,000  in  cash  be- 
longing to  the  estate,  and  sought  to  enforce  a  sur- 
render of  this  fund. 

Issue  having  been  joined  by  written  pleadings, 
and  proof  taken,  the  referee  became  satisfied  bej^ond 
all  reasonable  doubt  that  the  contention  of  the  trus- 
tee was  sustained,  except  as  to  the  amount.  An 
order  was  thereupon  entered  requiring  the  bankrupt 
and  his  wife,  Ray  Fuhrman,  to  pay  to  the  trustee 
the  sum  of  $9,000  cash  belonging  to  the  estate,  which 
sum  the  referee  held  to  be  then  in  their  possession 
and  control. 

At  the  instance  of  both  parties,  this  order  was 


fortified  to  tin*  District  Judge  for  review,  with  the 
result  that  tlio  decision  and  order  of  the  referee  was 
in  all  respects,  confirmed  by  Cushman,  District 
Judge,  in  a  written  opinion,  followed  by  an  order 
which  required  the  bankrupt  and  his  wife,  Ray 
Fuhrman,  to  pay  over  to  the  trustee  $9,000  on  or 
before  July  31st,  1913. 

Thereafter,  due  service  of  the  order  was  made 
in  the  manner  directed  therein.  The  time  elapsed, 
but  no  part  of  the  money  was  paid.  The  trustee 
then  instituted  contempt  proceedings  against  the 
parties  to  enforce  the  performance  of  the  affirmative 
act  required  by  the  court's  order.  Upon  the  hearing 
of  these  proceedings,  same  were,  on  motion  of  the 
trustee,  continued  indefinitely  as  to  the  bankrupt, 
he  having  in  the  interim  been  found  guilty  in  the 
criminal  department  of  the  United  States  District 
Court  for  concealment  of  this  fund,  and  having 
already  commenced  serving  his  sentence  in  the 
United   States  penitentiary. 

As  to  the  defendant  Rav  Fuhrman  the  charges 
were  pressed  by  the  trustee,  but  the  court  purged 
her  of  contempt  and  dismissed  the  proceeding  as 
against  her  on  the  ground  that  under  the  community 


property  law  of  the  state  of  Washington  it  must  be 
legally  presumed  that  the  money  had  passed  out  of 
her  possession  and  control  to  the  possession  and 
control  of  her  husband. 

It  is  this  decision  and  order  of  the  District 
Court  which  the  trustee  brings  here  for  review. 

SPECIFICATIONS   OF   ERROR. 

The  District  Court  Erred  ix  Making  the 
Order  of  November  3,  1913,  Discharging  Ray 
Fuhrman  from  the  Contempt  Proceeding. 

BRIEF  OF  THE  ARGUMENT. 

The  power  of  the  court  to  order  a  bankrupt  or 
a  third  person  having  money  belonging  to  the  bank- 
rupt's estate  to  make  payment  thereof  to  the  trustee 
will  not  be  questioned.  In  case  of  non-compliance, 
the  trustee,  as  was  done  in  this  case,  may  ask  the 
court  to  enforce  obedience  to  its  order  b}^  exercising 
its  power  of  commitment  for  contempt.  AVe  readily 
concede  that,  for  these  reasons,  it  is  only  in  clear 
cases  in  which  the  proof  is  decisive  of  the  party's 
possession  or  control  of  the  fund  and  his  ability  to 
surrender  it,  that  the  court  is  justified  in  making 
a  peremptory  order  of  this  character. 


Tliat  the  power  to  make  the  order  entered  in 
this  case  was  cautiously  exercised,  and  only  when 
its  propriety  was  beyond  a  reasonable  doubt  is 
manifest  from  the  findings  of  the  court,  as  embraced 
in  the  order  itself.  The  referee  in  bankruptcy  who 
heard  the  evidence  has  held  this  office  since  the 
enactment  of  the  Bankruptcy  Act  of  1898.  Con- 
eededly  a  man  of  great  legal  attainments  and  most 
extensive  judicial  experience,  this  referee,  after 
hearing  all  the  CAidence,  foimd: 

**That  the  undersigned  referee  is  satisfied  be- 
yond all  reasonable  doubt  that  at  the  time  of  the 
filing  of  said  petition  by  the  trustee,  and  ever  since, 
and  at  the  present  time,  said  Daniel  Fuhrman, 
bankrupt,  and  his  wife,  Ray  Fuhrman,  had,  and 
noAv  have,  in  their  possession  and  under  their  con- 
trol, the  sum  of  Nine  Thousand  ($9,000.00)  Dollars 
in  cash,  belonging  to  said  estate  in  bankruptcy, 
which  sum,  the  said  Daniel  Fuhrman,  bankrupt, 
and  Ray  Fuhrman,  his  wife,  have  concealed  and 
withheld,  and  now  conceal  and  Avithhold  from  the 
trustee  herein. 

''And  the  undersigned  referee  in  bankruptcy 
is  satisfied  beyond  all  reasonable  doubt  of  the  pres- 
ent al)ility  of  the  said  Daniel  Fuhrman,  bankrupt, 
and  his  said  wife,  Ray  Fuhrman,  to  comply  w^ith 
the  order  of  this  court  herein  made. 

"Wherefore^  It  Is  Ordered  that  the  said  Dan- 
iel Fuhi'man,  bankrupt,  and  Ray  Fuhrman,  his 
wife,  within  ten  days  after  the  date  of  the  entry  of 


this  order.  Pay  to  J.  B.  Power,  the  trustee  in  bank- 
ruptcy herein,  the  sum  of  Nine  Thousand  Dollars 
($9,000.00)  cash,  belonging  to  the  said  estate  in 
bankruptcy,  and  which  this  court  finds  to  be  now  in 
their  possession  and  under  their  control."  (Record 
pp.  7  and  8.) 

And  upon  review  of  these  findings  and  order, 
the  District  Judge,  in  his  written  opinion,  after 
quoting  the  first  two  paragraphs  of  the  referee's 
findings  and  order,  as  we  liaA^e  set  them  forth  above 
declared : 

"Upon  the  hearing  before  the  referee,  a  large 
amount  of  testimony  was  submitted  to  the  referee 
upon  the  questions  involved  and  determined.  A 
review  or  analysis  of  the  evidence  is  not  deemed 
necessary.  There  was  ample  testimony  to  support 
the  findings  and  order  of  the  referee  and  the  same 
are,  in  all  things,  confirmed,  save  that,  as  the  time 
allowed  the  referee's  order,  to  comply  therewith, 
has  expired,  the  order  is  now  modified  to  read  'on 
or  before  July  31st,'  instead  of  'within  ten  days 
after  the  date  of  the  entry  of  this  order,'  as  recited 
in  the  order  reviewed."     (Record,  p.  11.) 

Immediately  after  filing  this  opinion,  the  Dis- 
trict Judge  on  July  3d,  1913,  entered  an  order,  not 
merely  confirming  and  approving  the  decree  and 
order  of  the  referee  "in  all  things,"  but  the  order 
further  read  as  follows: 

"This  court  does  herebv  further  order  that  the 


said  Daiiiol  Fuhrmaii,  bankrupt,  and  Ray  Fulirman, 
his  wife,  on  or  l)et'or('  tlio  31st  day  of  July,  1913, 
pay  to  J.  B.  Power,  the  trustee  in  bankruptcy 
herein,  the  sum  of  Nine  Thousand  Dollars,  cash, 
belonging?  to  said  estate  in  bankruptcy,  and  which 
this  court  iiuda  to  he  now  in  their  possession  and 
}()}dcv  tJicir  control .     (The  italics  are  ours.) 

"And,  it  is  further  ordered  that  service  of  this 
order  be  made  by  delivery  of  a  certified  copy  there- 
of, by  the  United  States  Marshal,  to  each  of  the  said 
parties,  namely,  Daniel  Fuhrman,  and  Ray  Fuhr- 
man,  his  wife."     (Record,  y).  13.) 

The  order  was  not  obeyed,  and  the  trustee  im- 
mediately sought  to  make  it  effective  by  instituting 
proceedings  for  contempt  against  the  respondents. 
After  some  delays,  this  proceeding  came  on  for 
hearing.  We  concede  that  at  this  hearing,  the  trus- 
tee offered  in  evidence  and  relied  only  upon  the 
record  embracing  the  proceedings  leading  to  and 
including  the  order  of  the  District  Judge  heretofore 
quoted  in  this  argument.  The  respondent's  defence 
was  purely  a  legal  one.     (Record,  p.  15.) 

Inasmuch  as  the  bankrupt  had  already  been 
convicted  of  the  crime  of  concealing  $9,000  and 
other  proi^erty  from  the  trustee,  and  was  then 
serving  his  sentence  in  the  United  States  peniten- 
tiary, the  proceedings  against  him  were  suspended 


by  the  trustee.  Obviously,  at  that  time,  a  judgment 
by  the  court  that  he  was  guilt}^  of  contempt  and 
shoukl  ])e  imprisoned  until  ho  obeyed  the  order 
would  have  been  ineffectual,  ho  being  already  incar- 
cerated. The  trustee,  however,  pressed  the  pro- 
ceedings so  far  as  concerned  Ray  Fuhrman,  the 
wife  of  the  bankrupt.  The  court  refused  to  com- 
mit her  for  contempt,  and  dismissed  the  proceeding 
against  her. 

It  would  a]:)poar  fiom  the  findings  of  fact  and 
conclusions  of  law  that  this  judgment  was  based 
upon  the  ground  that,  under  the  community  prop- 
erty law  of  the  state  of  Washington,  the  husband 
had  a  right  to  the  possession  and  control  of  this 
fund,  and  that  the  court  must  presume  as  matter 
f»f  law  that  the  $9,000  had  passed  into  the  possession 
and  control  of  the  husband. 

Taking  up  this  proposition  wo  find  the  court's 
position  stated  in  the  sixth  finding  of  fact,  reading 
as  follows: 

"That  at  the  time  the  said  sum  of  nine  thousand 
dollars  was  taken  and  received  by  the  said  Daniel 
Fuhrman,  which  was  before  the  said  Daniel  Fuhr- 
man was  adjudged  a  bankrupt  herein,  the  said 
Daniel  Fuhrman  was  the  husband  of  said  Rav  Fuhr- 


man,  and  said  ])artio.s  were  then  and  there  living 
to.u'etlier  as  hushand  and  wife  in  tlie  eity  of  Seattle, 
county  of  King-,  and  state  of  Washington,  and  said 
sum  of  nine  thousand  dollars  w^as  the  property  of 
the  said  eonimunity  eoni]30sed  of  said  Daniel  Fuhr- 
man  and  Ray  F'uhrman  under  the  laws  of  the  state 
of  Washington,  and  said  Daniel  Fuhrnian,  under 
the  laws  of  said  state,  had  the  right  to  exercise 
complete  possession,  control  and  management  of 
said  sum  of  niiie  thousand  dollars."  (Record,  p. 
17.) 

The  conclusion  of  law  reads  as  follows: 

"That  under  and  by  virtue  of  the  community 
property  law  of  the  state  of  Washington,  the  ]3re- 
sumption  arises,  as  a  matter  of  law,  that  the  said 
Ray  Fuhrman  no  longer  has  in  her  possession  or 
control  the  said  sum  of  nine  thousand  dollars,  or 
any  part  thereof;  but  that  the  same  has  passed  into 
the  legal  and  actual  possession  and  legal  and  actual 
control  of  said  Daniel  Fuhrman,  her  husband,  and 
that  this  presumption  of  law  is  sufficient  to  over- 
come the  presumption  of  fact,  arising  from  the 
finding  of  the  referee  and  court  that  respondent, 
Ray  Fuhrman,  had,  with  her  husband,  one  of  the 
respondents,  Daniel  Fuhrman,  received  and  with- 
held said  nine  thousand  dollars  from  the  trustee  in 
bankruptcy."     (Record,  p.  18.) 

The  law  of  the  state  of  Washington  referred 
to  by  the  court  is  found  in  Section  5917,  of  Bern. 
&  Bed.  Code,  which  reads  as  follows: 

''Sec.  5917.  Community  Property  Defined — 
Husband's  Control  of  Personality. 


10 

'* Propoity,  not  acr|iiired  or  owned  as  prescribed 
in  the  next  two  preceding  sections,  acqnired  after 
marriage  by  either  husband  or  wife,  or  both,  is  com- 
munity property.  The  husband  shall  have  the 
management  and  control  of  community  property, 
with  a  like  power  of  disposition  as  he  has  of  his 
separate  personal  property,  except  he  shall  not 
devise  by  will  more  than  one-half  thereof." 

The  **next  two  preceding  sections"  above  re- 
ferred to  are  Sections  5915  and  5916,  of  Rem.  d; 
Bal.  Code,  which  define  Separate  Property  of  Hus- 
band and  Separate  Property  of  Wife,  respectively. 

We  fail  to  see  the  pertinence  of  the  law  of  the 
state  of  Washington  defining  the  respective  rights 
of  the  husband  and  wife  to  community  property  and 
the  control  thereof.  This  is  not  a  question  of  prop- 
erty rights  between  husband  and  wife.  Whether 
the  $9,000  was  community  property  or  the  separate 
property  of  the  husband,  whether  it  was  in  the 
possession  and  control  of  the  wife,  or  husband,  or 
both,  the  trustee  in  bankruptcy  was  entitled  to  its 
possession,  and  to  have  the  aid  of  the  court  in 
enforcing  its  surrender. 

As  a  rule,  when  tlie  husband  becomes  a  bank- 
rupt, i)roceedings  of  this  character  are  instituted 
only  against  him,  because,  as  a  rule,  the  wife  has 
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concerned  herself  solely  with  her  household  duties, 
has  taken  no  part  in  the  business  which  became 
bankrupt,  did  not  participate  in  and  perhaps  knew 
nothing  of  the  transactions  of  the  husband  con- 
stituting the  concealment  of  the  assets.  Under  such 
circumstances,  it  would  be  improper  for  the  trustee 
to  join  the  wife  in  the  proceedings  commenced 
against  the  bankrupt  to  enforce  a  surrender  of  the 
concealed  assets. 

But,  are  there  not  cases,  in  which  the  business, 
while  standing  in  the  name  of  the  husband,  may  yet 
be  managed  and  controlled  by  the  wife?  Are  there 
not  even  more  frequent  cases  where,  although  the 
business  stands  in  the  name  of  the  husband,  the 
wife,  nevertheless,  shares  w4th  him  the  respon- 
sibility of  the  care  and  operation  thereof?  The 
writer  of  this  brief,  and  probably  every  reader 
hereof,  knows  of  many  a  venture  of  just  this  kind, 
where  the  wife  comes  to  the  store  in  the  morning 
with  her  husband  and  occupies  herself  throughout 
the  day,  in  as  great  degree  as  her  husband,  in  the 
buying,  selling,  handling  of  funds,  and  other  im- 
portant duties  pertaining  to  the  business.  And  it 
may   be   readily   conceived   that   a   woman   of   this 
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charactoi*  is  apt  to  assert  a  considerable  voice  in 
shaping  the  policy  of  the  business. 

If  a  business,  operated  by  a  community  in  this 
way,  becomes  bankrupt,  may  it  not  happen  that  the 
wife  and  husband  have  actually  confederated  and 
conspired  to  conceal  a  large  sum  of  money  and 
property  from  the  trustee.  And  if  the  trustee  can 
establish  tlie  wife's  personal  and  active  participa- 
tion in  tlie  concealment,  should  she  not  be  made  a 
party  to  any  proceeding  to  compel  a  surrender  of 
the  concealed  assets? 

Such  was  the  opinion  of  the  trustee  in  initiating 
this  proceeding  against  both  the  wife  and  the  hus- 
band, and  his  position  was  supported  by  the  referee, 
and  the  District  Judge,  both  of  whom  found  as  a 
fact,  that  beyond  all  reasonable  doubt,  the  bankrupt 
and  his  wife  had  at  all  times  been  in  the  possession 
and  control  of  $9,000  cash  belonging  to  the  estate; 
that  both  the  bankrupt  and  his  wife  at  all  times  had 
concealed  and  withheld,  and  continued  to  conceal 
and  withhold  this  sum  from  the  trustee ;  that  heyond 
all  reasonable  doubt,  the  bankrupt  arid  his  wife  had 
the  present  ability  to  comply  with  the  order  of  the 
court.     And  the  final  order  of  the  court  was  that 
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the  bankrupt,  and  his  tvife  pay  this  sum  over  to  the 
ti-iistee  on  or  ])efore  July  31st,  1913. 

These  findings  and  orders  against  the  wife  could 
not  have  been  based  merely  upon  a  legal  presump- 
tion arising  out  of  the  community  relation;  the 
findings  must  have  been  and  were  made  because, 
from  all  the  evidence,  the  court  became  satisfied  in 
this  particular  case,  that  the  wife  had,  in  fact, 
actually  co-operated,  confederated  and  conspired 
with  her  husband  in  accumulating  and  concealing 
this  sum  of  $9,000 ;  that  she  knew  where  it  was  con- 
cealed; and  that  she  had  it  in  her  power  to  deliver 
it  or  to  disclose  its  whereabouts  to  the  trustee. 

As  was  said  by  the  court  In  re  Baum,  169  Fed. 
410;  (C.  C.  A.  Ark.)  ;  22  A.  B.  R.  295: 

"The  court,  of  course,  could  not  require  the 
petitioner  to  do  an  impossible  thing  and  then  punish 
him  for  refusing  to  perform  it.  Therefore,  from 
the  fact  that  the  court  ordered  him  to  pay  over  the 
money,  it  must  necessarily  have  had  before  it  tes- 
timonv  sufficient  to  satisfy  it  of  his  ability  to  com- 
ply.""^ 

And,  so,  we  say  here,  the  order  of  the  referee 
and  the  court  conclusively  determined  that  the  re- 
spondent, Ray  Fuhrman,  was  in  fact,  a  co-conspira- 
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tor  with  Daniel  Fnhnnan,  the  bankrupt,  in  the  con- 
cealment of  the  fund.  Whether  she  was  wife,  sister, 
friend  or  agent  of  the  bankrupt  cut  no  figure  in  the 
original  proceeding,  and  it  should  cut  no  figure  in 
the  determination  of  the  contempt  proceeding.  It 
was  error  on  the  part  of  the  District  Court  to  con- 
cern itself  in  any  degree  with  the  question  whether 
Ray  Fuhrman  was  the  wife  of  the  ])anqrupt,  and 
make  that  the  pivotal  point  in  arriving  at  its  judg- 
ment. There  was  before  the  court  its  solemn  judg- 
ment of  July  23rd,  1913,  that  Daniel  Fuhrman  and 
Ray  Fuhrman  then  had  in  their  possession  and 
under  their  control  the  $9,000  cash,  together  with 
the  fact  that  Ray  Fuhrman  had  not  complied  with 
the  order  directing  her  to  turn  the  same  over  to 
the  trustee.  The  only  possible  excuse  she  could 
make  in  the  contempt  proceeding  for  not  comply- 
ing with  the  court's  order  would  have  been  to  show 
that,  after  July  23rd,  1913,  without  fanlt  on  her 
part,  the  money  had  been  taken  from  her  possession 
and  placed  beyond  her  control.  This  she  neither 
did  nor  attempted  to  do.  The  respondent  in  this 
case  should  have  been  held  in  contempt,  or  purged 
from  contempt,  not  on  the  ground  of  any  legal  pre- 
sumption  arising   out   of   her   community   relation, 
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but  solely  upon  the  fact  whether,  since  July  23rd, 

1913,   without  fault  on  her  part,  she  had  become 

physically  unable  to  comply  with  the  terms  of  that 

judgment. 

As  was  said  In  re  Eddleman,  154  Fed.  160;  (D. 

C.  Ky.);  19  A.  B.  R.  45: 

"Under  such  circumstances  the  wife  should  be 
regarded  as  agent  for  the  husband  and  treated 
accordingly." 

The  folloAving,  also,  are  bankruptcy  cases,  in 
which  the  wife  of  the  bankrupt  was  made  to  answer, 
both  in  summary  and  in  contempt  proceedings  in- 
stituted by  the  trustee  to  enforce  the  surrender  of 
assets  belonging  to  the  estate  shown  to  have  been 
concealed  from  the  trustee  by  the  wife: 
In  re  Eddleman,  supra. 

In  re  Friedman,  153  Fed.  939;  18  A.  B.  R. 
714;  (D.  C."  N.  Y.)  Affirmed  161  Fed.  260; 
(C.  C.  A.)  20  A.  B.  R.  37. 

In  re  Moore,  104  Fed.  896;  (D.  C.  W.  yh.) 
5  A.  B.  R.  151. 


As  we  read  the  findings  of  fact  and  conclusions 
of  law,  the  judgment  of  dismissal  rested  entirely 
upon  finding  of  fact  No.  6,  and  conclusion  of  law 
No.  1 — in  other  words,  the  legal  presumption  that 
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although  the  respondent  Ray  Fuhrman  did,  orig- 
inally, have  the  $9,000  in  her  possession  and  under 
her  control,  the  same  being  community  property 
must  be  presumed,  as  a  matter  of  law,  to  have  passed 
to  the  possession  and  control  of  the  husband  since 
the  entry  of  the  order  of  surrender. 

We  have  already  argued  the  proposition  that 
the  contempt  hearing  should  have  been  determined 
solely  on  issues  of  fact  and  not  on  presumptions  of 
law,  and  we  would  conclude  our  brief  at  this  point, 
did  we  not  anticipate  that  the  respondent  would 
seek  to  uphold  the  court's  judgment  on  the  recitals 
embraced  in  finding  of  fact  No.  5,  which  reads  as 
follows : 

"That  the  court  is  unable  to  find  from  the  evi- 
dence introduced  that  the  respondent,  Ray  Fuhr- 
man, has  the  present  ability,  or  had  the  ability  at 
the  time  of  said  contempt  hearing,  to  turn  over  said 
sum  of  money,  or  any  part  thereof."  (Record,  p. 
17.) 

On  what  facts  the  court  below  based  this  find- 
ing, it  is  difficult  to  conceive.  We  concede  that  the 
trustee  in  this  contempt  proceeding  relied  entirelj^ 
upon  the  order  of  July  23rd,  1913,  which  expressly 
recited  that  Ray  Fuhrman  then  had  in  her  pos- 
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session  and  under  her  control  $9,000  cash  belonging 
to  the  estate,  and  directed  her  to  pay  over  this  sum 
to  the  trustee  on  or  before  July  31st,  1913.  The 
trustee  did  not  offer  any  additional  evidence  to 
prove  that  Ray  Fuhrman  at  the  time  of  the  con- 
tempt hearing  had  the  ability  to  comply  with  the 
order  of  the  court.  It  is  also  true  that  the  respon- 
dent made  no  defence  other  than  to  question  the 
legal  sufficiency  of  the  proof  introduced  by  the 
trustee.     (Record,  p.  15.) 

It  may  be  that  the  court  below  was  of  the 
opinion  that  the  burden  was  on  the  trustee  to  show, 
affirmatively,  at  the  contempt  hearing  that  at  that 
very  time  the  respondent  had  the  ability  to  turn 
over  said  sum  to  the  trustee,  and,  that  having  failed 
to  maintain  this  burden,  the  court  believed  it  was 
justified  in  making  finding  of  fact  No.  5.  Or,  it 
may  be  that  finding  of  fact  No.  5  and  finding  of  fact 
No.  6  should  be  read  together  and  that  the  court 
based  finding  of  fact  No.  5  on  the  same  theory  ex- 
pressed in  finding  of  fact  No.  6,  that  is  to  say,  the 
court  was  unable  to  find  that  the  respondent  Ray 
Fuhrman  had  the  present  ability  to  turn  over  the 
$9,000  because  she  was  the  wife  of  the  bankrupt, 
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and  because  the  money  was  community  property 
and  the  husband  had  the  right  to  exercise  complete 
possession  and  control  and  management  thereof. 

The  conclusions  of  law  as  made  by  the  court 
deal  only  with  the  subject  of  legal  presumption 
arising  from  the  community  relation,  and  this  bears 
out  the  last  mentioned  theory  of  the  probable  basis 
of  the  court's  finding  of  fact  No.  5.  If  this  surmise 
is  correct,  the  fallacy  of  the  court's  reasoning  has 
alread}"  been  discussed. 

If,  on  the  other  hand,  this  finding  was  made 
because  the  trustee  failed  to  prove,  affirmatively, 
that  the  respondent  at  the  time  of-  the  contempt 
hearing  liad  the  ability  to  comply  with  the  order, 
the  court  erred  in  imposing  the  burden  of  proof 
upon  the  trustee,  and  in  making  this  finding  because 
the  trustee  made  no  attempt  to  assume  this  burden. 
However,  it  would  seem  that  finding  of  fact  No.  5 
is  not  mentioned  or  suggested  in  the  remotest  de- 
gree in  the  conclusions  of  law  made  by  the  court. 
This  finding  did  not  fonn  the  basis  of  the  con- 
clusions of  law,  and,  therefore,  it  cannot  be  ad- 
vanced as  supporting  the  judgment. 

"We  will,  nevertheless,  discuss  the  question  of 
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the  correctness  of  the  court's  ruling  that  the  burden 
of  proof  in  tlio  contempt  proceeding  was  on  the 
trustee. 

Upon  this  question,  the  authorities  are  numer- 
ous and  harmonious.  The  contempt  proceeding  was 
based  upon  the  faihire  of  the  respondent  to  obey 
the  order  of  July  23rd,  1913,  which  expressly  recited 
that  the  respondent,  on  that  very  day,  had  in  her 
possession  and  under  her  control  $9,000  cash  belong- 
ing to  the  estate,  and  which  sum  she  was  ordered  to 
pay  over  to  the  trustee  on  or  before  July  31st,  1913. 
That  order  was  before  the  court  at  the  contempt 
hearing  and  it  was  admitted  by  the  respondent  that 
it  had  not  been  obeyed.  That  order,  then,  was  final 
and  conclusive  as  to  the  ability  of  the  respondent 
to  comply  with  the  order  upon  the  date  upon  which 
it  was  made,  and  this  subject  could  not  be  reopened 
at  the  contempt  hearing.  Remington  on  Bankrupt- 
cy, Volume  III,  page  568,  says: 

"Sec.  1857.  Whether  Evidence  on  Which  Or- 
der for  Surrender  Based  May  be  Re-Examined. 

"On  Principle  it  would  seem  that  since  the 
order  to  surrender  assets  may  be  granted  only  on 
convincing  evidence  or  evidence  beyond  a  reasonable 
doubt,  the  court,  on  contempt  proceedings  for  failure 
to  obey  such  order,  ought  not  to  go  behind  the  order 
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itself,  if  the  order  was  not  appealed  from,  and 
on^lit  to  take  into  consideration  only  facts  arising 
snl3sequently  thereto,  leaving  the  propriety  of  the 
order  itself  remediable  by  appeal  or  petition  for 
review,  since  otherwise  the  contempt  proceedings 
would  be  diverted  into  an  appeal  from  the  order  of 
surrender  itself." 

And,  again,  on  page  569,  the  same  author  says: 

*'At  any  rate,  the  order  for  surrender  makes  a 
prima  facie  <"ase  of  possession,  such  that  the  trus- 
tee's petition  for  punishment  for  contempt  need 
not  allege  al)ility  to  comply  with  the  original  order 
for  surrender/' 

In  support  of  this  principle,  the  following  cases 
may  be  cited: 

hi  re  Lans,  19  A.  B.  R.  458:  158  Fed.  610. 
(C.  C.  A.,  N.  Y.) 

In  re  Home  Discount  Co.,  17  A.  B.  R,  175; 
147  Fed.  538.     (D.  C,  Ala.) 

In  re  Frankel,  25  A.  B.  R.  920;  184  Fed.  539. 
(D.  C,  N.  Y.) 

In  re  Kirsner  vs.  Taliaferro,  29  A.  B.  R.  832; 
202  Fed.  51.     (C.  C.  A.,  4th  Cir.) 

In  re  Sfavrahn,  23  A.  B.  R.  168;  174  Fed. 
330.     (D.  C,  N.  Y.) 

In  the  case  at  bar  it  was  not  incumbent  upon 
the  tnistee  at  the  contempt  hearing  to  do  more  than 
offer  so  much  of  the  record  as  showed  the  order  of 
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surrender  and  the  service  thereof.  The  failure  to 
comply  with  the  order  having  been  admitted  by  the 
respondent,  it  then  devolved  on  the  respondent  to 
show  what  she  had  done  with  the  money  since  the 
date  of  the  order.  That  order,  as  hereinabove  set 
forth,  was  conclusive  of  the  fact  that  she  did  have 
$9,000  on  July  23rd,  1913.  In  determining  the 
question  of  contempt,  the  disposition  of  the  $9,000 
subsequent  to  July  23rd,  1913,  must  be  established 
by  the  respondent  and  not  by  the  trustee. 

Exactly  in  point  is  the  case  of  In  re  Stavrahn, 
supra,  in  which  the  court  concludes  its  opinion  in 
the  following  language: 

''When  the  matter  was  before  the  District 
Court  in  February,  1909,  on  the  final  application 
to  punish  the  bankrupt  for  a  willful  and  contu- 
macious disobedience  of  the  order  of  August  5th, 
1908,  directing  him  to  pay  over,  it  appeared  that 
before  the  last-named  order  was  made  there  had 
been  two  adjudications,  after  full  hearings,  whereat 
the  bankrupt  testified  and  had  the  right  to  produce 
witnesses,  both  finding  that  the  bankrupt  had  fraud- 
ulently concealed  at  least  $5,000,  the  profits  of  a 
certain  leal  estate  transaction  which  he  should  have 
turned  over  with  the  rest  of  his  estate.  It  further 
appeared  that  the  bankrupt  had  not  taken  any  steps 
to  review  either  of  these  adjudications.  Certainly 
this  was  sufficient,  prima  fade,  to  establish  the 
proposition   that   at   some   time   subsequent   to   the 
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bankruptcy,  and  piior  to  August  5th,  1908,  he  was 
in  the  actual  possession  of  that  particular  sum  of 
money.  In  the  face  of  such  a  finding  it  was  incum- 
bent on  the  bankrupt  to  give  some  reasonable  ex- 
planation as  to  why  it  was  that  he  did  not  turn  it 
over  in  compliance  with  the  order  requiring  him 
so  to  do;  it  was  for  him  to  explain  how  and  why 
it  was  that  this  particular  sum,  in  his  possession  a 
few  months  before,  had  disappeared,  so  that  he  no 
longer  *had  the  ability  to  turn  it  over  in  compliance 
with  the  order.'  This  he  wholly  failed  to  do.  His 
affidavits  in  opposition  to  the  motion  goes  at  great 
length  into  certain  transactions  subsequent  to  the 
l)ankruptcy  relating  to  the  leasing  of  a  building, 
the  purchase  of  its  equipment  and  the  establishing 
therein  of  a  restaurant  business  with  himself  as 
manager — all  with  funds  advanced  by  his  father-in- 
law.  As  to  Avhat  became  of  the  real  estate  profits — 
the  $5,000,  which  it  had  been  held  he  concealed — 
nothing  is  said.  The  sole  averment  is:  'That  the 
reason  your  deponent  has  not  tunned  over  said  sum 
is  because  he  has  no  such  sum  in  his  possession  oi* 
under  his  control,  directly  or  indirectly,  and  has  no 
means  whatsoever  of  obtaining  said  sum  of  money.* 
In  view  of  the  case  made  out  by  the  moving  papers 
this  averment  is  too  bald  and  indefinite  to  have  any 
persuasive  force  and  we  think  the  order  of  commit- 
ment was  warranted  by  the  record  before  the  dis- 
trict judge." 

We  desire  also  to  particularly  call  the  attention 
of  the  coui't  to  the  case  of  lyi  re  Frank  el,  mipra, 
wherein  the  District  Judge,  in  an  exhaustive  opinion 
which  reviews  the  decisions  in  many  jurisdictions, 
discusses  the  rules  which  should  govern  the  pro- 
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eeduTO  ill  contempt  proceedings,  and  finally  comes 
to  tli(>  conclusion,  which  is  best  expressed  by  the 
syllabus,  in  the  American  Bankruptcy  Report,  as 
follows : 

''An  order  of  a  referee  adjudging  that  a  bank- 
rupt turn  over  certain  property  to  his  trustee  is  a 
conclusive  determination  that  at  the  time  such  order 
was  made  the  bankrupt  was  in  possession  of  the 
property  directed  to  be  turned  over,  and  the  time 
for  revie\^'  having  expired,  the  bankrupt  is  estopped 
from  denying  such  fact  upon  a  motion  to  punish 
him  for  contempt  for  refusing  to  obey.  The  only 
issue  open  to  the  respondent  in  such  case  is  to  shoiv 
what  he  has  done  tcith  the  property  since  the  date 
of  the  order."     (Italics  are  ours.) 

The  case  of  In  re  Kirsner  vs.  Taliaferro,  su- 
pra, is  .also  particularly  illuminating  on  this  subject, 
the  court  arriving  at  practically  the  same  conclusion 
as  that  announced  In  re  Frankel,  supra. 

The  attention  of  this  court  is  also  particularly 
called  to  the  late  case  of  In  re  Epstein,  30  A.  B.  R. 
387;  206  Fed.  568.  (D.  C,  Pa.),  in  which  the  Dis- 
trict Court,  speaking  of  the  order  of  surrender,  says : 

"If  this  order  becomes  final,  either  by  failure 
to  have  it  reviewed  or  by  affirmance  in  the  District 
Court,  a  definite  step  has  been  taken;  the  proper 
tribunal  has  settled  beyond  future  controversy  that 
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the  assets  described  were  in  the  bankrupt's  pos- 
session or  control  at  the  time  of  bankruptcy." 

The  court  in  this  same  case  then  goes  on  to  hold 
that  the  bankrupt,  to  escape  punishment  for  con- 
tempt, must  satisfy  the  court  that  he  is  physically 
unable  to  obey  the  order,  and,  he  must  make  this 
showing,  not  by  denying,  or  attempting  to  show  that 
he  never  had  the  money,  but  by  admitting  that  he 
did  have  the  money,  but  establishing  ta  the  satis- 
faction of  the  court  that  he  no  longer  has  it,  in 
which  event,  he  may  still  be  liable  under  the  criminal 
law,  but  cannot  be  confined  by  civil  process,  and 
this  court  says  further  (page  390)  : 

"Actual  or  virtual  imprisonment  for  debt  has 
ceased,  but  imprisonment  to  compel  obedience  to  a 
lawful  judicial  order  (if  it  appear  tliat  obedience 
is  being  wilfully  refused)  has  not  yet  ceased,  and 
ought  not  to  cease  unless  it  should  be  thought  ex- 
pedient to  destroy  all  respect  for  the  courts  by 
stripping  them  of  power  to  enforce  their  lawful 
decrees. ' ' 

And,  so,  we  contend,  that  under  the  authorities 
above  cited,  the  burden  was  entirely  upon  the  re- 
spondent, after  admitting  that  she  did  have  the 
money  in  her  possession  and  under  her  control 
when  the  order  of  July  23rd,  1913,  was  made,  to 
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show  the  happening  of  certain  events  in  the  interim 
(between  the  making  of  the  order  and  the  contempt 
hearing)  which  then  made  it  physically  impossible 
for  her  to  obey  the  order ;  that  upon  such  a  showing 
only,  an  order  dismissing  her  from  the  contempt 
proceeding  would  be  proper. 


Something  should  be  said  concerning  the  find- 
ings of  fact  Nos.  2,  3  and  4,  which  mention  the 
pendency  of  the  criminal  proceeding  against  the 
bankrupt  and  the  respondent  arising  out  of  the 
same  subject  matter  which  forms  the  basis  of  the 
contempt  proceeding.  It  is  apparently  the  purpose 
of  the  respondent  to  contend  that  because  the  gov- 
ernment had  instituted  criminal  proceedings  for 
violation  of  a  criminal  statute,  against  the  bankrupt 
and  the  respondent,  the  District  Court  should  not 
have  entertained  the  contempt  proceeding,  pre- 
sumably because  it  was  an  effort  to  impose  double 
punishment  for  the  same  offence.  This  position, 
however,  is  wholly  untenable,  as  the  contempt  pro- 
ceedings were  instituted,  not  for  the  purpose  of 
punishment,  but  to  coerce  the  respondent  to  per- 
form the   affirmative   act  required  by  the   court's 
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order.  In  such  case,  the  commitment  stands  only 
until  the  order  has  been  complied  with.  If  im- 
prisoned, as  is  aptly  said  In  re  Nevitt,  117  Fed. 
461,  ''he  carries  the  keys  of  the  prison  in  his  own 
pocket.  He  can  end  the  sentence  and  discharge 
himself  at  any  moment  by  doing  what  he  had  pre- 
viously refused  to  do." 

The  distinction  between  criminal  contempt,  the 
punishment  for  which  is  punitive  and  to  vindicate 
the  authority  of  the  court,  and  civil  contempt,  the 
punishment  for  which  is  remedial  and  for  the  benefit 
of  the  complainant  in  the  contempt  proceeding,  is 
clearly  point  out  in 

Gompers  vs.  Buck  Stove  Co.,  224  U.  S.  418; 
31  Sup.  Ct.  492. 

and  also  in  the  following  bankruptcy  cases: 

In  re  Kahn,  30  A.  B.  R.  322;  204  Fed.  581. 
(C.  C.  A.,  2nd  Cir.) 

In  re  Kirsner  vs.  Taliaferro,  supra. 


In  conclusion,  we  maintain  that  the  lower  court 
heard  this  case  and  rendered  its  decision  upon  an 
entirely  wrong  theory,  to  the  prejudice  of  the  trus- 
tee.    We  ask  this  court  not  to  reverse  the  lower 
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court  to  the  extent  of  ordering  the  commitment  of 
the  respondent  for  contempt,  but  we  do  ask  this 
court  to  reverse  the  decision  and  order  of  the  lower 
court  to  the  extent  of  directing  a  rehearing  of  the 
contempt  issues  upon  the  following  lines  of  pro- 
cedure; first,  the  lower  court  must  accept  the  order 
of  July  23rd,  1913,  as  conclusive  of  the  respondent's 
possession  and  control  of  the  $9,000  on  the  date  the 
order  was  made;  second,  the  court  must  hold  that 
the  burden  rests  upon  the  respondent  to  show  such 
a  disposition  of  the  $9,000  subsequent  to  July  23rd, 
1913,  as  makes  it  impossible  for  her  to  comply  with 
the  order;  third,  that  if  this  showing  does  not  go 
beyond  a  mere  denial  that  the  respondent  ever  had 
possession  or  control  of  the  money,  and  that  she 
had  it  on  July  23rd,  1913,  the  court  must  then  com- 
mit the  respondent  for  contempt,  and  order  her  to 
be  incarcerated  until  she  complies  with  the  order, 
or,  until  otherwise  discharged  by  the  court. 

Respectfully  submitted, 

LEOPOLD   M.    STERN, 

Attorney  for  Petitioner. 
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BRIEF  OF  THE  ARGUMENT. 

The  Referee  in  Bankruptcy  in  this  proceeding 
made  a  finding  that  the  said  Daniel  Fuhrman,  bank- 
rupt, and  his  wife,  Ray  Fuhrman,  liad  in  their 
possession  and  under  their  control,  the  sum  of 
$9,000.00  in  cash  belonging  to  said  estate  in  bank- 
ruptcy, and  that  the  referee  was  satisfied  with  the 
ability  of  the  bankrupt  and  his  wife  to  then  comply 
with  the  order  of  the  court. 

The  legal  effect  and  the  effect  in  fact  of  this 
finding  is  that  the  marital  community,  consisting 
of  Daniel  Fuhrman  and  respondent,  was  the  owner 
and  in  possession  of  the  fund  previous  to  and  at 
the  time  the  petition  to  have  Daniel  Fuhrman  ad- 
judged a  bankrupt  was  filed.  Not  that  the  wife, 
Eay  Fuhrman,  was  in  possession  of  said  sum.  This 
construction  is  clarified  by  the  finding  of  the  District 
Court  on  the  contempt  hearing,  viz.:  by  Finding  of 
Fact   VI   (Record,  page  17),  which  is  as  follows: 

"That  at  the  time  the  said  sum  of  nine  thou- 
sand dollars  was  taken  and  received  by  the  said 
Daniel  Fuhrman,  which  was  before  the  said  Daniel 
Fuhrman  was  adjudged  a  bankrupt  herein,  the  said 
Daniel  Fuhrman  was  the  husband  of  said  Ray 
Fuhrman,  and  said  parties  were  then  and  there 
living  together  as  husband  and  wife  in  the  City  of 
Seattle,  County  of  King,  and  State  of  Washington, 


niul  said  sum  of  nine  th<nisancl  dollars  was  the 
l)i'()})orty  of  the  said  community  composed  of  said 
haniel  Fuhrman  and  Ray  Fuhrman  under  the 
laws  of  tlie  State  of  Washington,  and  said  Daniel 
Fuhrman,  under  the  laws  of  said  state,  had  the 
right  to  exercise  complete  possession,  control  and 
management  of  said  sum  of  nine  thousand  dollars." 

Here  is  a  direct  finding  that  Daniel  Fuhrman, 
the  husband,  and  not  Ray  Fuhrman,  the  ivife,  had 
said  sum. 

As  Conclusion  of  Law  I  the  court  finds: 

"That  under  and  by  virtue  of  the  community 
property  law  of  the  State  of  A¥ashington,  the  pre- 
sumption arises,  as  a  matter  of  law,  that  the  said 
Ray  Fuhrman  no  longer  has  in  her  possession  or 
control  the  said  sum  of  nine  thousand  dollars,  or 
any  part  thereof;  but  that  the  same  has  passed 
into  the  legal  and  actual  possession  and  legal  and 
actual  control  of  said  Daniel  Fuhrman,  her  hus- 
])and,  and  that  this  presumption  of  law  is  sufficient 
to  overcome  the  presumption  of  fact,  arising  from 
the  finding  of  the  Referee  and  Court  that  respond- 
ent, Ray  Fuhrman,  had,  with  her  husband,  one  of 
the  respondents,  Daniel  Fuhrman,  received  and 
withheld  said  nine  thousand  dollars  from  the  trustee 
in  bankruptcy."     (Record  p.  18.) 

Had  the  Referee  found  that  the  wife  individu- 
alhj  had  possession  of  said  sum  a  different  question 
would  be  presented,  but  there  is  no  finding  by  the 
Referee  or  in  the  order  of  the  court  confirming  the 
Referee's  decision,  that  the  wife,  separate  and  apart 


fr^om  her  liushand,  ever  had  any  personal  or  indi- 
vidual control  over  the  said  sum  of  money  or  any 
portion  of  the  same  which  it  is  alleged  was  concealed. 
The  Referee  found  her  to  be  in  the  joint  control 
of  the  money  by  virtue  of  her  marital  status  and 
not  otherwise.  The  law  of  the  State  of  Washington, 
referred  to  by  the  court  in  its  Conclusion  of  Law  I 
(Record  p.  18),  is  set  forth  in  appellant's  brief,  and 
is  as  follows: 

"Property,  not  acquired  or  owned  as  prescribed 
in  the  next  two  preceding  sections,  acquired  after 
marriage  by  either  husband  or  wife,  or  both,  is 
community  property.  The  husband  shall  have  the 
management  and  control  of  community  personal 
property,  with  a  like  power  of  disposition  as  he  has 
of  his  separate  personal  property,  except  he  shall 
not  devise  by  will  more  than  one-half  thereof." 
(Rem.  &  Bed.  Code,  Sec.  5917.) 

The  bankrupt  had  the  exclusive  management, 

control  and  disposition  of  the  community  personal 

property  under  the  community  law  of  the  State  of 

Washington.     (Finding  of  Fact  VI;  Record  p.  17.) 

First  National  Bank  vs.  Fowler,  54  Wash. 
65,  70. 

12  Aw.  d  Eng.  Ency.  Law   (2nd  Ed.)   209. 

Therefore  the  finding  of  the  Referee  is  limited 
to  the  community  and  not  to  the  husband  and  wife 
separately. 


No  r-aso  has  been  cited  nor  can  any  be  found 
where  a  wife  has  been  held  liable  for  the  misdeeds 
of  her  husband  in  concealing  or  disposing  of  their 
joint  community  property  in  fraud  of  creditors,  and 
certainly  no  contempt  liability  should  attach  in  the 
absence  of  a  clear  and  specific  finding  that  the  wife 
personally  and  separately  held  the  money.  The 
cases  cited  by  petitioner  in  support  of  his  contention 
to  this  effect  are  not  in  point,  viz. : 

In  re  Eddie  man,  154  Fed.  160  (D.  C),  is  a 
case  where  the  bankrupt,  previous  to  the  petition  in 
bankruptcy  being  filed,  handed  over  to  his  wife 
personally  the  proceeds  received  by  him  from  the 
sale  of  property.  The  court  held  that  she  would 
be  regarded  as  holding  the  same  as  his  agent,  and 
that  such  facts  w^ould  justify  an  order  requiring 
the  bankrupt  to  pay  the  money  to  his  trustee.  In 
this  case  no  proceedings  were  brought  against  the 
wife. 

In  re  Friedman,  153  Fed.  939  (D.  C.  N.  Y.), 
a  shoe  dealer  sold  his  entire  stock,  receiving 
$3,850  therefor,  which  was  given  to  his  wife.  The 
court  found  that  the  wife  had  the  actual  separate 
and  individual  possession  of  the  money. 

In  re  Moore,  104  Fed.  869,  the  bankrupt  just 


prior  to  the  filing  of  the  petition,  turned  over  to 
his  wife  certain  moneys  and  property  amounting  to 
$300.00  in  value  which  she  refused  to  turn  over  to 
the  trustee,  although  admitting  the  receipt. 

No  such  state  of  facts  exists  in  the  case  at  bar 
as  are  in  the  several  cases  cited  by  petitioner.  The 
only  possession  and  control  Ray  Fuhrman  had,  as 
found  by  the  Referee,  was  a  presumptive  possession 
as  a  member  of  the  community.  This  presumption 
cannot  obtain  because  of  the  Washington  statute 
above  cited  vesting  in  the  husband  the  management 
and  control  of  community  personal  property  with  a 
like  power  of  disposition  as  he  has  of  his  separate 
personal  property;  and  it  is  submitted  that  no  per- 
son may  be  lawfully  convicted  of  contempt  on  a 
community  or  presumptive  possession.  The  evidence 
must  show  that  the  person  proceeded  against,  per- 
sonally and  free  from  the  control  of  her  husband,  has 
possession  of  the  money  or  other  property. 

Aside  from  the  presumption  the  court  by  Find- 
ing of  Fact  VI  says,  in  no  unmistakable  terms,  that 
the  money  was  taken  and  received  by  the  bankrupt 
before  he  was  adjudged  such,  and,  as  stated  in  Con- 
clusion of  Law  I,  that  the  same  passed  into  the  legal 
and  actual  possession  and  legal  and  actual  control 
of  the  bankrupt,  and  that  the  respondent  did  not 


have,  nor  did  she  ever  have,  any  possession  or  control 

of  the  said  sum  of  money  or  any  portion  of  the  same. 

Petitioner   cannot   in   this   court   complain   of 

Finding  VI  made  by  the  District  Court.    The  record 

does  not  contain  the  evidence  taken  by  the  Referee 

or  the  evidence  taken  on  the  hearing  for  contempt 

and  it  must  be  presumed  that  the  facts  disclosed  by 

the  evidence  were  sufficient  to  sustain  all  the  findings 

as  made  by  the  court  on  the  contempt  hearing. 

In  re  Baum,  169  Fed.  410  (C.  C.  A.  Ark.),  22 
A.  B.  E.  295. 

The  District  Court  found,  by  Finding  of  Fact 
V,  (Record  p.  17),  "That  the  court  is  unable  to 
find  from  the  evidence  introduced  that  the  respond- 
ent, Ray  Fuhrman,  has  the  present  ability  or  had 
the  ability  at  the  time  of  said  contempt  hearing 
to  turn  over  said  sum  of  money  or  any  part  thereof. ' ' 
And  this  court  is  bound  to  assume  that  the  facts,  as 
presented  to  the  court,  are  ample  to  sustain  said 
finding. 

Section  24b  of  the  Bankrupt  Act  under  which 
the  review  is  taken  reads  as  follows: 

"The  several  Circuit  Courts  of  Appeal  shall  have 
jurisdiction  in  equity,  either  interlocutory  or  final, 
to  supperintend  and  revise  in  matter  of  laiv  the  pro- 
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ceedings  of  the  several  inferior  courts  of  bankruptcy 
within  their  jurisdiction.     *     *     *     *" 

This  is  confined  to  questions  of  law  and  does 

not  contemplate  a  review  of  the  facts.     This  court 

ma.y  only  superintend,  and  if  need  be,  review  the 

lower  court's  action  in  the  matter  of  latv.    This  is 

the  settled  interpretation  given  section  24b. 

Matter  of  Loving,  224  U.  S.  183. 

Coder  vs.  Arts,  213  U.  S.  223. 

First  Nat^l  Bank  vs.  Chicago  Title  &  Trust 
Co.,  198  U.  S.  280. 

Mueller  vs.  Nugent,  184  U.  S.  1. 

Samel  vs.  Dodd,  (Fifth  Cir.),  142  Fed.  68. 

In  re  Purvine,  (Fifth  Cir.),  96  Fed.  192. 

II. 

The  proof  which  will  justify  a  judgment  of  the 
court  depriving  the  contemner  of  his  or  her  liberty 
must  be  clear  and  convincing.  It  must  be  sufficient 
to  bonvince  beyond  a  reasonable  doubt  as  in  any 
criminal  action.  The  essential  elements  of  wilful 
disobedience  and  present  ability  to  obey  must  be 
established  by  clear  and  convincing  proof  before  the 
court  can  find  that  the  accused  person  is  in  con- 
tempt. 

The  District  Court  must  be  satisfied  beyond  a 
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reasonable  doubt  that  the  respondent  can  comply 
with  its  order  to  be  justified  in  adjudging  her  guilty 
of  contempt. 

Loveland  on  Bankruptcy,  1240. 

Boi/d  vs.  Glucklich,  116  Fed.  131. 

In  re  Felson,  124  Fed.  288. 

Ex  Parte  Comingor,  107  Fed.  898. 

In  re  Alter,  170  Fed.  634. 

In  re  Eausman,  121  Fed.  984. 

American  Fruit  Co.  vs.  Wallis,  126  Fed.  464, 
131  Fed.  643. 

In  re  Sweitzer,  140  Fed.  976. 

In  re  Dawson,  143  Fed.  673. 

Samel  vs.  Dodd,  142  Fed.  68. 

Stuart  vs.  Reymlds,  204  Fed.  709. 

"The  power  to  punish  for  contempt  is  cautiously 
exercised." 

Remington  on  Bankruptcy,  Vol.  II,  Sec.  2336, 
p.  1418. 

Defendant  must  be  proved  guilty  of  contempt. 

Gompers  vs.  Buck's  Stove  d  R.  Co.,  221  U.  S. 
418. 

No  court  can  be  so  convinced  unless  the  evi- 
dence clearly  shows  that  the  person  proceeded 
against  personally  holds  the  money  or  property  indi- 
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viduall.y,  especially  where  the  relationship  of  hus- 
band and  wife  is  shown  to  exist. 

In  Samel  vs.  Dodd,  142  Fed.  68,  the  court  states, 
on  page  17 : 

"While  bankruptcy  courts  are  invested  with 
power,  as  we  have  already  shown,  to  require  bank- 
rupts to  surrender  their  property  and  to  enforce 
obedience  to  the  order  by  attachment  for  contempt, 
yet  the  power  is  far-reaching  and  drastic  and  should 
be  exercised  wdth  cautious  discretion.  Indeed,  it 
may  be  said  that  it  should  never  be  exercised,  ex- 
cept in  a  plain  case,  and  always  with  due  regard  to 
the  constitutional  rights  of  the  citizen.  In  this  im- 
mediate connection  the  apt  words  of  Mr.  Justice 
Bradley  may  be  appropriate!}^  employed.  It  is  the 
duty  of  courts  to  be  watchful  for  the  constitutional 
rights  of  the  citizen,  and  against  any  stealthy  en- 
croachments thereon.  Their  motto  should  be  ohsta 
principiis.  Boyd  vs.  U.  S.,  116  U.  S.  635 ;  29  L.  Ed. 
746." 

And  on  page  73  of  the  same  decision: 

"The  bankrupts,  in  their  answers,  have  sworn 
that  they  have  not  in  their  possession  and  control 
either  the  money  or  the  goods  involved  in  this  pro- 
ceeding. It  seems  to  me  that  any  evidence  that  con- 
clusivel.y  showed  they  presently  had  in  possession 
and  control  either  the  money  or  the  goods  would 
necessarily  show  where  the  same  was  kept  or  de- 
posited, so  that  it  could  be  reached  by  the  process 
of  the  bankruptcy  court,  or  of  some  court  in  a  suit 
by  the  trustee.  But,  however  that  may  be,  the  rec- 
oi'd  in  the  cause,  taken  as  a  whole,  fails  to  show  that 
the  bankrupts  had  in  their  possession  at  the  date  of 
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the  order  committing  them  for  contempt  either  the 
money  or  the  goods  referred  to.  If  the  bankrupts 
have  sworn  falsely  in  their  pleadings  or  on  their 
examination,  and  this  proceeding  is  based  solely  on 
that  hypothesis,  the  law  provides  for  their  punish- 
ment or  indictment  and  conviction  by.  a  procedure 
which  secures  to  them  the  right  of  trial  by  jury  with 
all  its  constitutional  safeguards." 

In  the  case  at  bar  the  respondent  made  her 
sworn  answer  denying  that  she  had  the  money  or 
ever  had  it;  denying  that  she  had  the  possession 
or  control  of  the  same,  or  that  she  had  the  ability  to 
pay  the  money  over  to  the  trustee.  And  she  testified 
herself  and  adduced  other  proof  in  support  of  her  an- 
swer, notwithstanding  the  statement  of  counsel  for 
petitioner  in  his  brief  that  no  proof  was  offered,  and 
this  evidence  was  before  the  court  when  its  order  and 
findings  were  made  and  entered  herein. 

It  was  on  the  testimony  introduced  at  the  con- 
tempt hearing  that  the  court  was  unable  to  find 
that  respondent  had  the  ability  at  the  time  of  said 
contempt  hearing  to  turn  over  the  money  or  any 
part  thereof.  Before  respondent  could  be  committed 
for  contempt  the  court  would  have  to  find,  beyond  a 
reasonable  doubt,  that  she  had  the  ability  at  the  time 
of  the  hearing  to  pay  over  the  money. 

McNeil  vs,  McCormack,  182  Fed.  808. 
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In  contempt  eases,  and  especially  in  those  which 
involve  the  charge  of  another  criminal  offense  be- 
sides the  contempt,  the  rules  of  evidence  applicable 
to  civil  cases  in  reference  to  presumption  and  the 
shifting  of  proof  do  not  apply;  but  the  proceedings 
and  the  rules  of  evidence  and  presumptions  of  law 
applied  in  criminal  cases  should  be  observed. 

State  vs.  MaUlietvs,  37  N.  H.  450,  454. 

United  States  vs.  Wayne,  Fed.  Cas.  No.  16,654. 

United  States  vs.  Jose,  63  Fed.  951. 

In  re  Sweitzer,  140  Fed.  976. 

Stuart  vs.  Beijnolds,  204  Fed.  712,  715. 

Petitioner  maintains  that  the  finding  of  the 
Referee  that  the  bankrupt  and  respondent  had  the 
money  in  their  possession  and  control,  is  conclusive 
upon  the  respondent  and  the  court,  that  from  that 
time  on  and  from  the  time  affirmance  of  the  finding 
hy  the  court,  that  the  duties  of  the  court  were 
merely  formal  and  ministerial.  That  upon  the  trus- 
tee filing  a  petition  that  the  bankrupt  or  contemnor 
liad  failed  to  obey  the  order  of  the  court  by  paying 
over  the  money  to  the  trustee,  the  court  is  pre- 
cluded from  making  any  independent  investigation, 
that  it  is  esto])ped  from  making  any  finding  of  fact 
whif'h  conflicts  with  the  findings  already  made,  and 
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tliat  the  burden  is  on  the  contemnor  to  establish  and 
prove  inbality  to  comply  with  the  Referee's  order. 
There  are  two  distinct  lines  of  decisions  upon 
this  subject.  Those  cited  by  appellant,  which  hold, 
in  substance,  that  an  order  of  the  Referee,  made 
after  hearing  and  supported  by  evidence,  adjudging 
the  bankrupt  to  have  in  his  possession  and  control 
a  certain  sum  of  money  or  specific  property  belong- 
ing to  his  estate,  and  requiring  him  to  turn  over  to 
the  trustee  such  money  or  property,  which  order 
he  neither  obeys  nor  seeks  to  have  reviewed,  creates 
a  presumption  of  the  abilit}^  of  the  bankrupt  to 
comply  with  the  order  and  casts  upon  him  the  bur- 
den of  proving  the  contrary,  and  that  such  presump- 
tion becomes  final  and  conclusive  unless  the  bank- 
rupt gives  an  adequate  explanation  of  what  has  be- 
come of  the  money  or  property.    These  cases  are : 

In  re  Frankel  (D.  C),  184  Fed.  539. 

In  re  Stravrahn,  174  Fed.  330,  98  C.  C.  A. 
202. 

In  re  Marks  (D.  C),  176  Fed.  1018. 

In  re  Richards  (D.  C),  183  Fed.  501. 

In  re  Commongs  (D.  C),  186  Fed.  1020. 

In  the  other  line  are  the  courts  which  hold  in 
substance  that  in  proceedings  against  a  bankrupt 
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for  contempt  for  failure  to  obey  an  order  of  the 
Referee  requiring  him  to  turn  over  money  or  prop- 
erty to  the  trustee,  such  order  may  be  referred  to 
and  given  the  weight  to  which  it  is  entitled  under 
all  the  circumstances.  But  the  court  should  make 
a  new  and  independent  investigation,  and  should 
consider  all  material  evidence  relating  to  what  pre- 
ceded as  well  as  to  what  followed  the  Referee's  re- 
port, and  from  such  investigation  and  principally 
from  such  evidence,  determine  whether  or  not  the" 
bankrupt  has  the  present  ability  to  comply  with  such 
order.  The  authorities  that  lay  down  this  principle 
are: 

hi  re  Davison  (D.  C),  143  Fed.  673. 
Ih  re  Goodrich,  186  Fed.  5,  106  C.  C.  A.  207. 
7)1  re  Cole,  163  Fed.  180,  90  C.  C.  A.  50. 
Samel  vs.  Docld,  142  Fed.  68,  73  C.  C.  A.  254. 
Stuart  vs.  Beynolds,  204  Fed.  712,  715. 

The  weight  of  authority  supports  the  last  prin- 
ciple. The  question  has  never  been  passed  upon 
by  this  court. 

When  the  court  is  called  upon  by  the  zealous 
representative  of  the  creditors,  to  imprison  an  al- 
leged contemnor,  the  petitioner  charging  the  con- 
tempt sliould  be  required  to  prove  his  allegations 
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of  contempt  beyond  a  reasonable  doubt.  Examina- 
tions of  a  bankrupt  are  usually  had  as  soon  as  he 
can  be  haled  before  the  Referee.  The  excited  and 
anxious  creditors,  the  trustee  and  his  attorney  de- 
siring to  get  hold  of  all  the  property  possible  for 
the  benefit  of  the  creditors  and  incidently  increasing 
their  own  fees,  regard  the  bankrupt  and  his  state- 
ments and  testimony  with  suspicion.  Nothing  is  re- 
solved in  his  favor. 

In  view  of  the  above  Findings  of  Fact  V  and 
YI,  which  are  plain  and  unambiguous,  and  which 
were  made  by  the  court  based  on  evidence  intro- 
duced on  the  contempt  hearing,  to  the  effect  that 
the  respondent  did  not  have  the  ability  at  the  time 
of  the  contempt  hearing,  or  at  the  time  of  the  mak- 
ing and  filing  of  the  Finding  of  Fact,  to  turn  over 
said  money,  or  am^  part  of  the  same,  and  to  the 
effect  that  the  money  had  been  received  by  Daniel 
Fuhrman  previous  to  his  being  adjudged  a  bank- 
rupt, and  which  the  court  finds  it  was  under  his 
separate  control  and  management,  there  is  nothing 
before  this  court  for  consideration. 

We  respectfully  submit  that  the  judgment  of  the 
District  Court  should  be  affirmed. 

E.  H.  GUIE, 
Attorney  for  Respondent. 
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On  and  prior  to  the  6th  day  of  March,  1911,  the 
said  M.  K.  Wall,  this  claimant,  was  the  owner  of, 
in  possession  and  entitled  to  the  possession  of  the 
following  described  land  situated  in  the  County  of 
Kootenai,  State  of  Idaho,  as  follows,  to  wit:  The 
east  half  of  the  northwest  quarter  (E./2  NW./4)  of 
section  thirty-five  (35),  and  the  southeast  quarter  of 
the  southwest  quarter  (SE./4  SW./4)  of  section 
twenty-six  (26),  all  in  township  (49),  north  of  range 
(2),  W.  B.  M.,  upon  which  date  the  said  M.  K.  Wall 
made,  executed  and  delivered  to  the  Lane  Lumber 
Company,  Limited,  bankrupt,  a  warranty  deed  for 
convejdng  said  land  to  said  bankrupt  at  the  agreed 
consideration  of  the  sum  of  $5,000,  which  said  deed 
was  so  made,  executed  and  delivered  by  claimant  to 
said  bankrupt  upon  the  following  terms  and  condi- 
tions, to  wit : 

At  the  time  of  the  execution  and  delivery  thereof, 
the  said  bankrupt  informed  and  represented  to 
claimant  that  it  had  [1*]  practically  completed 
negotiations  for  mortgaging  and  bonding  certain  of 
its  real  estate,  the  description  of  which  is  unknown 
to  claimant,  and  that  when  said  negotiations  were 
completed,  it  would  receive  therefrom  a  large  sum  of 
money,  and  that  if  claimant  would  deed  to  it  his 
said  property  and  deliver  possession  thereof  to  it, 
that  it  would  pay  him  out  of  the  moneys  received 
from  such  mortgaging  or  bonding  of  its  property  or 
a  sale  of  the  property  deeded  by  him  to  it  as  afore- 
said the  full  sum  of  $5,000.00,  which  was  the  agreed 
consideration  for  the  transfer  by  him  to  said  bank- 

•Page-number  appearing  at  foot  of  page  of  original  certified  Record. 
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nipt  of  said  premises.     It  was  further  agreed  be- 
tween said  bankrupt  and  said  claimant  that  the  said 
bankrupt  would  complete  said  negotiations  for  bond- 
ing or  mortgaging  its  said  property  or  find  a  pur- 
chaser for  the  property  deeded  by  claimant  to  it 
according  to  the  terms  hereinbefore  recited,  on  or 
before  the  first  day  of  June,  1911,  and  that  it  would 
pay  to  him  the  sum  of  $5,000.00,  the  consideration 
named  for  said  conveyance  on  or  before  June,  1911. 
That  on  the  10th  day  of  March,  1911,  the  said  deed 
was  filed  for  record  in  the  office  of  the  County  Re- 
corder of  Kootenai  County,  Idaho,  and  thereafter 
recorded  in  Book  42  of  Deeds  at  page  294,  Records 
of  said  County,  a  copy  of  which  deed  is  hereto  at- 
tached, hereby  referred  to,  marked  Exhibit  1  and 
made  a  part  hereof.    That  said  claimant  put  the 
bankrupt  in  possession  of  said  lands  with  the  mutual 
understanding  and  agreement  that  efforts  would  be 
made  by  said  bankrupt  to  bond  or  mortgage  its  said 
property  as  aforesaid,  or  sell  the  said  property  deeded 
by  claimant  to  it,  and  that  when  its  said  property  was 
so  bonded  or  incumbered,  or  the  land  deeded  to  it 
by  claimant  sold,  the  said  bankrupt  would  pay  to 
claimant  the  agreed  consideration  of  $5,000  for  the 
conveyance  by  him  to  bankrupt  of  said  premises,  and 
the   said  claimant   did  and  performed   everything 
agreed  to  be  done  and  performed  by  him,  and  re- 
leased to  the  said  bankrupt  whatever  claim  or  in- 
terest he  had  in  said  premises  or  any  part     [2] 
thereof  by  virtue  of,  in  accordance  with,  and  because 
of  said  agreement,  and  delivered  possession  of  said 
premises  to  said  bankrupt,  and  on  his  part  the  said 
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contract  was  fully  complied  with,  which  said  debt  is 
past  due  and  is  now  o\Nang  by  the  said  bankrupt  to 
claimant,  and  that  no  part  thereof  has  been  paid. 

3.     That  there  are  no  offsets  or  counterclaims  to 
said  debt,  and  that  this  claimant  has  not,  nor  has  an^ 
person  by  his  order  or  to  the  knowledge  or  belief  of 
this  deponent,  for  his  use  or  benefit,  had  or  received 
any  manner  of  security  for  said  debt  whatever,  ex- 
cept that  pursuant  to  and  by  reason  of  the  terms  and 
conditions  of  said  contract  and  agreement  and  the 
performance  in  full  by  claimant  of  the  all  the  terms 
and  conditions  of  said  contract  and  agreement  on 
his  part  to  be  done  and  performed,  and  said  prem- 
ises hereinbefore  described,  and  the  whole  thereof 
and  the  proceeds  of  the  sale  of  said  property,  if  sold, 
were  and  are  appropriated  and  dedicated  to  the  pay- 
ment of  the  agreed  consideration  for  the  transfer  of 
said  property  by  claimant  to  bankrupt,  to  wit:  the 
sum  of  $5,000,  and  said  premises  were  by  said  con- 
tract and  the  dealings  had  by  said  claimant  and  said 
bankrupt  with  reference  thereto  as  before  stated, 
set  aside,  dedicated  and  appropriated  to  the  benefit 
of  claimant,  for  the  purpose  of  securing  said  claim- 
ant in  the  payment  by  said  bankrupt  to  him  of  the 
full  sum  of  $5,000,  the  agreed  consideration  there- 
for, with  interest  thereon  at  the  rate  of  7%   per 
annum  from  June  1,  1911,  to  June  20,  1911,  and  that 
the  said  premises,  and  the  whole  thereof,  were  and 
are  impressed  with  an  equitable  lien  and  assignment 
and  appropriation  in  favor  of  the  claimant  to  secure 
him  in  the  payment  of  said  sum  of  $5,000  by  virtue 
of  the  execution  and  delivery  of  said  deed  thereto  by 
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claimant  to  bankrupt  and  the  performance  of  all  the 
terms  and  conditions  by  claimant  on  Ms  part  to  be 
done  and  perfomied,  and  the  failure  by  said  bank- 
rupt to  pay  to  said  claimant  the  consideration  for 
said  transfer,  and  the  said  claimant  had  and  has, 
claims  and  assets,  a  vendor's  lien  [3]  thereon  for 
so  much  of  the  agreed  purchase  price  thereof  as  re- 
mains unpaid  and  unsecured,  to  wit,  the  full  sum  of 
$5,000,  and  the  said  claimant  has,  claims  and  assets 
the  right  and  authority  to  the  extent  of  said  sum  of 
$5,000  to  take,  remove,  sell  and  dispose  of  said  prop- 
erty and  enforce  his  lien  thereon,  and  it  was  intended 
and  agreed  by  and  between  said  bankrupt  and  claim- 
ant at  the  time  of  said  conveyance  that  the  said  real 
estate  hereinbefore  described  should  be  and  was 
charged  and  impressed  with  a  lien  in  favor  of  said 
claimant  to  secure  him  in  the  payment  of  said  sum 
of  $5,000. 

4.  That,  except  as  hereinbefore  stated,  the  said 
claimant's  debt  remains  unsecured. 

5.  That  the  said  lien  so  acquired  is  still  in  full 
force  and  effect  and  has  not  been  satisfied,  nor  have 
said  lands  or  any  part  thereof  been  released  by 
claimant  from  the  security  thereby  given  and  intend- 
ded. 

6.  That  no  note  has  been  given  or  received  for 
said  debt,  nor  has  any  payment  been  rendered 
thereon. 

7.  That  on  the  29th  day  of  July,  1911,  said  Lane 
Lumber  Company,  Limited,  was  adjudged  an  in- 
voluntary bankrupt  by  the  Judge  of  the  District 
Court  of  the  United  States  for  the  District  of  Idaho, 
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and  that  thereafter  on  the  29th  day  of  July,  1911, 
Lawrence  F.  Connolly  was  appointed  receiver  of  the 
estate  of  said  bankrupt,  qualified  as  such,  and  took 
possession  of  all  of  the  bankrupt's  property,  and 
took  possession  of  the  property  conveyed  by  claim- 
ant to  bankrupt  and  hereinbefore  referred  to. 
Thereafter  and  on  the  29th  day  of  July,  1911,  an  or- 
der of  reference  was  made  of  the  above-entitled 
bankruptcy  proceedings  by  the  Judge  of  said  Court, 
referring  said  bankruptcy  matter  to  Lawrence  L. 
Lewis,  one  of  the  duly  appointed  referees  in  bank- 
ruptcy in  said  court,  with  his  office  at  the  eity  of 
Coeur  d'Alene,  Kootenai  Coimty.  Idaho.  There- 
after and  on  the  18th  day  of  September,  1911, 
Samuel  L.  Boyd  was  appointed  by  said  referee,  trus- 
tee in  bankruptcy  of  all  the  real  estate  and  personal 
[4]  property  of  the  said  bankrupt;  that  he  there- 
after qualified  as  such  trustee,  and  that  all  the  assets 
of  said  bankrupt  and  the  lands  deeded  as  aforesaid 
by  claimant  to  said  bankrupt  passed  into  the  control 
of  said  bankruptcy  court  and  into  the  control  and 
possession  of  said  Samuel  L.  Boyd,  as  trustee.  That 
on  account  of  the  filing  of  said  petition  in  bank- 
ruptcy on,  to  wit,  June  20,  1911,  against  said  bank- 
rupt, and  the  intervening  and  subsequent  proceed- 
ings therein  and  the  appointment  of  said  receiver 
and  trustee  to  take  charge  of  and  dispose  of  the  prop- 
erty of  said  bankrupt  as  hereinbefore  recited,  the 
said  bankrupt  was  unable  to,  and  failed  to  complete 
said  negotiations  for  mortgaging  or  bonding  its  said 
property,  and  failed  and  neglected  to  sell  or  in  any 
way  dispose  of  the  property  of  the  claimant  in  ac- 
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cordance  with  the  tei-ms  and  conditions  of  said  agree- 
ment relating  thereto,  and  wholly  failed  to  pay  said 
claimant  the  sum  of  $5,000  or  any  part  thereof,  and 
wholly  failed  to  carry  out  and  perform  the  terms 
and  conditions  of  said  contract  and  agreement  on  its 
part  to  be  done  and  performed  before  or  on  the  1st 
day  of  June,  1911,  or  at  all. 

8.  That  there  was  a  total  failure  of  consideration 
for  the  conveyance  by  claimant  to  bankrupt  of  said 
premises,  save  and  except  that  the  claimant  fully  per- 
formed all  things  on  his  part  to  be  done  and  per- 
foi-med  under  said  agreement  and  contract,  and  de- 
livered possession  of  said  premises  to  the  bankrupt. 

9.  That  the  said  bankruptcy  court  and  the  said 
Lawrence  F.  Connolly  as  receiver  and  trustee,  and 
the  said  Samuel  L.  Boyd  as  trustee,  and  each  thereof, 
took  possession  of  said  property  conveyed  by  claim- 
ant to  bankrupt,  and  the  whole  thereof,  subject  to  the 
paramount  and  unsatisfied  lien  and  equities  of  the 
claimant,  and  that  the  said  appropriation  and  ded- 
ication of  said  property  to  secure  claimant  in  the 
pa}Tnent  of  said  sum  of  $5,000,  and  the  said  lien  of 
claimant  thereover  followed  the  said  property  at  all 
times,  and     [5]     the  said  property  is  still  subject  to 
the  said  lien  and  equities  of  claimant,  and  the  said 
claimant  is  entitled  to  enforce  his  said  claim  for 
$5,000  against  the  particular  property  deeded  by  him 
to  the  bankrupt,  and  against  the  proceeds  of  the  sale 
thereof,  if  a  sale  is  made  in  said  bankruptcy  proceed- 
ings or  by  said  trustee  or  by  his  successor  or  succes- 
sors.   And  the  said  M.  K.  Wall,  claimant,  has,  claims 
and  asserts  his  right  to  enforce  his  said  lien  against 
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the  said  property  now  in  the  possession  of  said  trus- 
tee and  to  collect  the  said  sum  of  $5,000  from  said 
property,  or  from  the  proceeds  thereof  if  sold. 

10.  That  the  rights  of;  no  purchaser  or  encum- 
brancer in  good  faith  and  for  value  of  said  property, 
or  any  part  thereof,  have  intervened  or  have  been  or 
can  or  will  be  affected  in  any  way  by  the  assertion 
and  enforcement  of  claimant's  said  lien  against  said 
property  or  the  proceeds  thereof  if  a  sale  is  made. 

M.  K.  WALL. 

Subscribed,  sworn  to  and  acknowledged  by  the  said 
jM.  K.  Wall,  personally  known  to  me,  this  19th  day 
of  June,  1912. 

[Seal]  FEANK  E.  LANGLEY. 

Notary  Public. 
United  States  of  America, 
State  of  Idaho, 
County  of  Kootenai, — ss. 

On  this  29th  day  of  June,  1912,  before  the  under- 
signed notary  public  in  and  for  the  county  and  State 
aforesaid,  personally  appeared  M.  K.  Wall,  to  me 
personally  known,  who  being  by  me  duly  sworn,  de- 
poses and  says :  That  he  resides  at  Harrison,  Idaho, 
and  that  he  is  the  claimant  who  executed  the  fore- 
going instrument,  and  that  he  executed  the  same 
freely  and  voluntarily  for  the  uses  and  purposes 
therein  stated. 

[Seal]  FRANK  LANGLEY, 

Notary  Public.     [6] 

51271. 
THIS    INDENTURE,    Made   this    6th    day   of 
March,  in  the  year  of  our  Lord,  one  thousand  nine 
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hundi-ed  and  eleven,  BETWEEN  Michael  K.  Wall 
and  Agnes  C.  Wall,  his  wife,  of  Harrison,  County  of 
Kootenai,  State  of  Idaho,  the  parties  of  the  first  part, 
and  the  Lane  Lumber  Company,  Limited,  a  corpora- 
tion, of  Harrison,  County  of  Kootenai,  State  of 
Idaho,  the  party  of  the  second  part. 

WITNESSETH:  that  the  said  parties  of  the  first 
part,  for  and  in  consideration  of  the  sum  of  Five 
Thousand  ($5000.00)  dollars,  lawful  money  of  the 
United  States  of  America,  to  them  in  hand  paid  by 
the  said  party  of  the  second  part,  the  receipt  whereof 
is  hereby  acknowledged,  have  granted,  bargained 
and  sold,  and  by  these  presents  do  grant,  bargain, 
sell,  convey  and  confirm  unto  the  said  party  of  the 
second  part,  and  to  its  heirs,  successors  and  assigns 
forever,  all  the  following  described  real  estate  sit- 
uated in  the  county  of  Kootenai,  State  of  Idaho,  to 
wit: 

East  one  half  (E.%)  of  the  northwest  quarter 
(NW.i/4)  of  section  thirty-five  (35),  and  southwest 
quarter  (SW.14)  of  the  southwest  quarter  (SW.i/4) 
of  section  twenty-six  (26) ,  all  in  township  forty-nine 
(49),  north  of  range  two  (2),  W.  B.  M.,  and  contain- 
ing 120  acres. 

TOGETHER  with  all  and  singular  the  tenements 
hereditaments  and  appurtenances  thereunto  belong- 
ing or  in  anywise  appertaining  and  the  reversion  and 
reversions,  remainder  and  remainders,  rents,  issues 
and  profits  thereof,  and  all  estate,  right,  title  and  in- 
terest in  and  to  the  said  property,  as  well  in  law  as 
in  equity,  of  the  said  parties  of  the  first  part. 

TO  HAVE  AND  TO  HOLD  all  and  singular,  the 
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above  mentioned  and'  described  premises,  together 
with  the  appurtenances,  nnto  the  party  of  the  second 
part,  and  to  its  heirs,  successors  and  assigns  forever. 
And  the  said  parties  of  the  first  part,  and  their  heirs, 
the  said  premises  in  the  quiet  and  peaceable  possession 
of  the  said  party  of  the  second  part,  its  heirs  succes- 
sors and  assigns,  [7]  against  the  said  part .  .  of  the 
first  part,  and  their  heirs  and  against  all  and  every 
person  and  persons  whomsoever,  lawfully  claiming 
or  to  claim  the  same  shall  and  will  warrant  and  by 
these  presents  forever  defend. 

IN  WITNESS  WHEREOF,  the  said  parties  of 
the  first  part  have  hereunto  set  their  hands  and  seal 
the  day  and  year  first  above  written. 

MICHAEL  K.  WALL.     [Seal] 
AGNES  C.  WALL.  [Seal] 

Signed,  sealed  and  delivered  in  the  presence  of 

CHAS.  A.  ZEIGE. 
O.  J.  BUTLER. 
State  of  Idaho, 
County  of  Kootenai, — ss. 

On  this  11th  day  of  March,  in  the  year  1911,  before 
me,  M.  W.  Frost,  a  notary  public  in  and  for  said 
county,  personally  appeared  Michael  K.  Wall  and 
Agnes  C.  Wall,  his  wife,  known  to  me  to  be  the  per- 
sons whose  names  are  subscribed  to  the  within  in- 
strument and  acknowledged  to  me  that  they  executed 

the  same,  and  on  this day  of  March,  in  the  year 

1911,  before  me,  the  officer  above  described,  person- 
ally appeared  Agnes  C.  Wall,  known  to  me  to  be  the 
person  whose  name  is  subscribed  to  the  within  in- 
stinunent,  described  as  a  married  woman,  and  upon 
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an  examination  without  the  hearing  of  her  husband, 
I  made  her  acquainted  with  the  contents  of  the  in- 
strument, and  thereupon  she  acknowledged  to  me 
that  she  executed  the  same,  and  that  she  does  not  wish 
to  retract  such  execution. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  the  day  and  year 
in  this  certificate  first  above  written. 

[Notarial  seal]  M.  W.  FROST, 

Notary  Public,  Harrison,  Idaho.     [8] 

State  of  Idaho, 

County  of  Kootenai, — ss. 

I  hereby  certify  that  this  instrument  was  filed  for 
record  at  the  request  of  A.  Cook  at  32i  minutes  past 
1  o'clock  P.  M.  this  16th  day  of  March,  1911,  in  my 
office,  and  duly  recorded  in  book  42  of  deeds  at  page 
294. 

D.  E.  DANBY, 

Ex-officio  Recorder. 
C.  A.  McDonald, 
Deput}^ 
Fee  $1.50.  : 

State  of  Idaho, 

County  of  Kootenai, — ss. 

I,  D.  E.  Danby,  County  Recorder  in  and  for  the 
County  and  State  aforesaid,  do  hereby  certify  that 
the  foregoing  is  a  full,  true  and  correct  copy  of  the 
whole  thereof  of  deed  from  M.  K.  Wall  and  wife  to 
Lane  Lumber  Co.,  as  the  same  appears  of  record  in 
my  office  in  book  42  of  Deeds,  on  page  294. 

In  testimony  whereof,  I  have  hereunto  set  my  hand 
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and  affixed  my  official  seal  this  19tli  day  of  June^ 
1912. 

[Seal]  D.  E.  DANBY, 

County  Recorder. 
M.  0.  Quarles, 

Deputy.     [9] 

[Endorsed]:  #449.  (E)  L.  In  the  District 
Court  of  the  U.  S.  for  the  District  of  Idaho,  North- 
ern Division.  In  the  Matter  of  Lane  Lbr.  Co.,  Ltd., 
a  Corporation,  Involuntary  Bankrupt.  Proof  of 
Secured  Debt  of  M.  K.  Wall,  Amount  $5,000.00. 
Record,  p.  1323  to  1363.  Filed  this  19th  day  of  June, 
1912,  at  3:20  P.  M.  L.  L.  Lewis,  Referee.  Kiger 
and  Langley,  Attorneys  for  M.  K.  Wall,  Coeur 
d'Alene,  Idaho.  Filed  December  23,  1913.  A.  L. 
Richardson,  Clerk.     [10] 


In  tile  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

No.  449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 

Order  Allowing  Secured  Claim  of  M.  K.  Wall. 

The  proof  of  secured  debt  of  M.  K.  Wall,  a  cred- 
itor herein,  and  the  objections  of  Samuel  L.  Boyd, 
trustee  of  said  estate,  the  Northern  Trust  Company, 
Union  Iron  Works,  Bank  of  California,  Post,  Avery 
and  Higgins,  and,  all  other  objections  thereto,  hav- 
ing come  regularly  on  for  hearing,  Frank  Langley 
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appearing  of  counsel  for  said  M.  K.  Wall,  and  E.  N. 
La  Veine,  A.  E.  Russell,  Reed  &  Boughton  and  John 
H.  Wourms  appearing  for  the  trustee.  Blank  of  Cali- 
fornia, Post,  Avery  &  Higgins,  the  petitioning  cred- 
itors herein,  and,  Harry  L.  Day,  assignee  of  the 
State  Bank  of  Commerce,  respectively,  H.  M. 
Stephens  appearing  for  the  Carnegie  Trust  Com- 
pany, and,  after  argument  of  respective  counsel,  the 
consideration  of  briefs  submitted,  the  entire  matter 
having  been  first  duly  considered  and  the  Court 
being  fully  advised  in  the  premises : 

IT  IS  ORDERED  that  the  said  objections  herein 
submitted,  and  each  of  them,  be,  and  the  same  are, 
hereby  overruled; 

IT  IS  FURTHER  ORDERED  that  the  claim  of 
the  said  M.  K.  Wall  be,  and  the  same  is,  hereby  al- 
lowed in  the  sum  of  Five  Thousand  ($5,000.00)  Dol- 
lars ; 

IT  IS  FURTHER  ORDERED  that  the  said 
M.  K.  Wall  be,  and  he  is,  hereby  declared  to  have 
a  vendor's  lien  on  the  east  half  of  the  northwest 
quarter  (E.  i/^  NW.  14)  of  section  thirty-five,  and 
the  southeast  quarter  of  the  southwest  quarter 
(SE.  14  SW.  14)  of  section  twenty-six  (26),  township 
forty-nine  (49)  north,  range  two  (2),  W.  B.  M., 
Kootenai  County,  Idaho,  the  property  of  said  bank- 
rupt, for  the  said  sum  of  Five  Thousand  ($5,000.00) 
Dollars,     [11]     the  purchase  price  thereof; 

IT  IS  FURTHER  ORDERED  that  the  said  trus- 
tee be,  and  he  is,  hereby  directed  to  seU  in  accordance 
with  law  and  the  practice  of  this  Court,  the  above- 
described  real  property,  and  the  whole  thereof,  and 
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to  apply  the  proceeds  arising  from  said  sale  to  the 
payment,  satisfaction  and  discharge  of  the  claim, 
constituting  a  vendor's  lien  on  said  property,  of  the 
said  M.  K.  Wall,  the  residue  and  remainder  of  said 
proceeds,  if  any  there  be,  to  be  passed  to  the  proper 
fund  of  said  estate; 

AND  IT  IS  FURTHER  ORDERED  that  in  the 
event  that  the  above-described  land  does  not  sell  for 
sufficient  to  satisfy  and  discharge,  in  full,  the  claim 
of  the  said  M.  K.  Wall  for  the  said  sum  of  Five 
Thousand  ($5,000.00)  Dollars,  as  herein  allowed; 
then  such  deficiency,  if  any  there  be,  be,  and  the  same 
is,  hereby  allowed  as  an  unsecured  claim  against  said 
estate. 

Done  at  Coeur  d'Alene,  Idaho,  in  said  District, 
this  31st  day  of  July,  A.  D.  1913. 

LAWRENCE  L.  LEWIS, 
Referee  in  Bankruptcy. 

Service  of  the  within  Order  is  hereby  admitted 
and  the  receipt  of  a  copy  thereof  is  hereby  acknowl- 
edged at  Coeur  d  Alene,  Idaho,  this  16th  day  of  Au- 
gust, 1913. 

E.  N.  LaVEINE, 
Attorney  for  Samuel  L.  Boyd,  Trustee.     [12] 

[Endorsed] :  #449.  In  the  Matter  of  the  Lane 
Lumber  Company,  Limited,  Involuntary  Bankrupt. 
Order  Allowing  Secured  Claim  of  M.  K.  Wall. 
Filed  as  of  July  31st,  1913,  this  16th  day  of  August, 
1913,  at  10:30  o'clock  A.  M.  L.  L.  Lewis,  Referee. 
Filed  December  23,  1913.  A.  L.  Richardson,  Clerk. 
[13] 
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[Petition  to  Referee  in  Bankruptcy  for  Review.} 

In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

#449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 
PETITION    FOR    REVIEW    ON   REFEREE^S 
ORDER    ALLOWING    SECURED    CLAIM 
OP  M.  K.  WALL  IN  THE  SUM  OF  $5,000, 
ESTABLISHING  A  VENDOR'S  LIEN. 

To  Honorable  LAWRENCE  L.  LEWIS,  Referee  in 
Bankruptcy. 

Your  petitioner  respectfully  shows : 

That  he  is  the  duly  appointed,  qualified  and  acting 
trustee  of  the  Lane  Lumber  Company,  Limited,  a 
corporation,  the  above-named  bankrupt; 

That  on  June  19,  1912,  M.  K.  Wall  filed  his  proof 
of  claim  of  secured  debt  praying  for  the  Court  to 
adjudge  the  amount  claimed  in  said  proof  of  debt, 
to  wit,  $5,000,  as  a  vendor's  lien  on  the  east  half 
(E.  %)  of  the  northwest  quarter  (NW.  14)  of  sec- 
tion thirty-five  (35),  and  the  southeast  quarter 
(SE.  1/4)  of  the  southwest  quarter  (SW.  1/4)  of  sec- 
tion twenty-six  (26),  township  49  north,  range  2,  W. 
B.  M.  Kootenai  County,  Idaho ; 

That  thereafter  on  August  10,  1912,  the  trustee 
herein  filed  objections  to  said  proof  of  debt  of  M.  K. 
Wall  above  referred  to; 

That  thereafter  a  hearing  was  had  and  the  matter 
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was  submitted  to  the  referee  of  the  above-entitled 
court; 

That  on  August  16,  1913,  the  referee  made  and  en- 
tered an  order  herein  decreeing  to  said  M.  K.  Wall 
a  vendor's  lien  on  the  above-described  land  in  the 
aforesaid  amount,  a  copy  of  which  order  is  hereto 
attached  and  made  a  part  hereof  and  marked  Ex- 
hibit ^' A"; 

That  said  order  was  and  is  erroneous  in  that; 
1.  That  claimant  is  guilty  of  laches  for  waiting 
until  after  the  filing  of  the  petition  in  bankruptcy 
herein,  which  was  filed  on  June  20,  1911,  before  at- 
tempting to  assert  his  pretended  [14]  vendor's 
lien; 

2.  That  the  title  to  the  property  of  the  bankrupt, 
including  the  land  described  in  claimant's  said  proof 
of  debt,  passed  to  the  trustee  on  September  26,  1911, 
who  was  thereupon  and  and  still  is  ''Vested  with 
rights,  remedies  and  powers  of  a  creditor  holding  a 
lien  by  legal  or  equitable  proceedings,"  making  the 
trustee's  title  paramount  to  that  of  the  vendor  lien 
claimant; 

3.  That  prior  to  the  filing  of  said  claim,  on,  to 
wit,  the  16th  day  of  October,  1911,  the  trustee  caused 
to  be  filed  for  record  with  the  County  Recorder  of 
Kootenai  County,  Idaho,  a  duly  certified  copy  of  the 
Order  of  Adjudication  herein  which  was  recorded 
in  Book  Y  of  Mis.  Rec,  p.  70,  which  act  vested  the 
title  of  said  east  half  (E.i^)  of  the  northwest  quarter 
(NW.%)  of  section  thirty-five  (35),  and  the  south- 
east quarter  (SE.i^)  of  the  southwest  quarter 
(SW.14)   of  section  twenty-six   (26),  township  49 
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noi-th,  range  2,  W.  B.  M.,  absolutely  in  the  trustee, 
subject  only  to  the  valid  liens  asserted  of  record; 

4.  That  the  sum  claimed  to  be  the  purchase  price 
was  far  in  excess  of  the  reasonable  value  of  the  land 
described,  at  the  date  of  the  alleged  sale;  that  the 
purchase  price  thereof  was  not  authorized  by  the 
board  of  directors ; 

5.  That  said  transfer  was  made  by  claimant,  who 
was  an  officer  of  the  bankrupt,  to  wit,  secretary  there- 
of, with  full  knowledge  of  the  embarrassed  financial 
condition  of  the  bankrupt  at  the  time  of  said  trans- 
fer; that  it  was  his  duty  at  said  time  to  secure  the 
purchase  price,  if  any  purchase  price  was  agreed 
upon,  by  action  and  ratification  of  the  Board  of  Di- 
rectors ; 

6.  That  claimant,  as  an  officer  of  the  bankrupt; 
executed  that  certain  mortgage  and  bond  set  forth  in 
the  secured  proof  of  debt  of  the  Northern  Trust 
Company,  :#:(138)  S.,  filed  herein  and  allowed  as  a 
secured  debt  and  by  said  act  waived  his  said  vendor's 
lien,  if  any  he  had,  and  as  against  the  trustee  is 
estopped  from  asserting  [15]  it,  for  the  reason 
that  claimant  well  knew  that  said  mortgage  and  bond 
covered  after-acquired  property  as  well  as  property 
owned  by  the  bankrupt  at  the  time  of  the  execution 
of  said  mortgage  and  bond; 

7.  That  claimant,  as  an  officer  of  the  bankrupt, 
permitted  said  land  to  remain  on  the  records  as  un- 
encumbered, except  as  to  the  said  Northern  Trust 
Company  under  said  mortgage  and  bond  thereby  at 
all  times  fraudulently  misrepresenting  to  the  credit- 
ors of  the  bankrupt,  and  its  trustee,  the  true  financial 
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condition  of  the  assets  of  the  bankrupt; 

8.  That  claimant's  own  statement  in  his  proof  of 
debt  bars  him  from  the  relief  sought,  among  which 
statements  is:  "And  released  to  the  said  bank- 
rupt whatever  claim  or  interest  he  had  in  said 
premises  or  any  part  thereof  by  virtue  of,  and  in  ac- 
cordance with,  and  because  of  said  agreement,  and 
delivered  possession  of  said  premises  to  bankrupt, 
and  on  his  part  the  said  contract  was  fully  complied 
with,  which  said  debt  is  past  due  and  is  now  owing 
by  said  bankrupt  to  claimant  and  that  no  part  there- 
of has  been  paid." 

9.  That  no  account  was  ever  opened  on  the  books 
of  the  bankrupt  showing  a  transfer  or  purchase  of 
said  land; 

10.  That  for  the  foregoing  reasons  claimant  is 
estopped  from  asserting  a  vendor's  lien;  that  said 
referee  erred  in  granting  and  establishing  said  ven- 
dor's lien;  that  section  47  of  the  Bankruptcy  Act,  as 
amended  in  1910,  is  a  bar  to  the  said  lien  allowed  by 
the  referee  aforesaid;  said  order  is  against  the  law; 

WHEREFORE,  your  petitioner  feeling  aggrieved 
because  of  such  order,  prays  that  the  same  may  be  re- 
viewed as  provided  by  the  Bankruptcy  Act  and  Gen- 
eral Orders. 

SAMUEL  L.  BOYD, 
Trustee. 

Dated  September  3,  1913.     [16] 
State  of  Idaho, 
County  of  Kootenai, — ss. 

Samuel  L.  Boyd,  the  trustee  and  petitioner  men- 
tioned and  described  in  the  foregoing  petition,  does 
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hereby  make  solemn  oath  that  the  statements  con- 
tained in  the  foregoing  petition  are  true  according 
to  the  best  of  his  knowledge,  information  and  belief. 

SAMUEL  L.  BOYD, 
Trustee. 

Subscribed  and  sworn  to  before  me  this  3d  day 
of  September,  1913. 

[Seal]  W.  F.  McNAUGlHTON, 

Notary  Public. 
E.  N.  LaVEINE, 

Attorney  for  Trustee. 
J.  H.  WOURMS, 

Attorney  for  State  Bank  of  Commerce. 
POST,  AVERY  &  HIOGINS,  and 
A.  E.  RUSSELL, 

Attorneys  for  Bank  of  California. 
H.  M.  STEVENS, 

Attorney  for  Carnegie  Trust  Company. 
[17] 


Exhibit  "A"— Order  Allowing  Secured  Claim  of 

M.  K.  Wall. 

In  the  District  Court  of  the  United  States  for  the 

District  of  Idaho,  Northern  Division. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  B'ankrupt. 

The  proof  of  secured  debt  of  M.  K.  Wall,  a  creditor 
herein,  and  the  objections  of  Samuel  L.  Boyd,  trustee 
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of  said  estate,  the  Northern  Trust  Company,  Union 
Iron  Works,  Bank  of  California,  Post,  Avery  &  , 
Higgins,  and,  all  other  objections  thereto,  having 
come  regularly  on  for  hearing,  Frank  Langley  ap- 
pearing of  counsel  for  said  M.  K.  Wall,  and  E.  N. 
LaVeine,  A.  E.  Eussell,  Reed  &  Boughton  and  John 
H.  Wourms  appearing  for  the  trustee.  Bank  of  Cali- 
fornia, Post,  Avery  &  Higgins,  the  petitioning  credit- 
ors herein,  and  Harry  L.  Bay,  assignee  of  the  State 
Bank  of  Conunerce,  respectively,  H.  M.  Stephens 
appearing  for  the  Carnegie  Trust  Company,  and, 
after  argument  of  respective  counsel,  the  considera- 
tion of  briefs  submitted  the  entire  matter  having  been 
first  duly  considered  and  the  Court  being  fully  ad- 
vised in  the  premises. 

IT  IS  ORDERED  that  the  said  objections  herein 
submitted,  and  each  of  them,  be  and  the  same  are, 
hereby  overruled; 

IT  IS  FURTHER  ORDERED  that  the  claim  of 
the  said  M.  K.  Wall  be,  and  the  same  is,  hereby  al- 
lowed in  the  sum  of  Five  Thousand  ($5,000)  Dollars ; 

IT  IS  FURTHER  ORDERED  that  the  said  M. 
K.  Wall  be,  and  he  is,  hereby  declared  to  have  a  ven- 
dor's lien  on  the  east  half  of  the  northwest  quarter 
(E.1/2)  (NW.14)  of  section  thirty-five  (35)  and  the 
southeast  quarter  (SE.14)  of  the  southwest  quarter 
(SW.14)  of  section  twenty-six  (26),  township  forty- 
nine  (49)  north,  range  two  (2)  W.  B.,  Kootenai 
County,  Idaho,  the  property  [18]  of  said  bank- 
rupt, for  the  said  sum  of  Five  Thousand  ($5,000) 
Dollars,  the  purchase  price  thereof ; 

IT   IS   FURTHER   ORDERED   that  the   said 


vs.  M.  K.  Wall  21 

trustee  be,  and  he  is,  hereby  directed  to  sell  in  ac- 
cordance with  law  and  the  practice  of  this  Court,  the 
above-described  real  property,  and  the  whole  there- 
of, and  to  apply  the  proceeds  arising  from  said  sale 
to  the  payment,  satisfaction  and  discharge  of  the 
claim,  constituting  a  vendor's  lien  on  said  property, 
of  the  said  M.  K.  Wall,  the  residue  and  remainder 
of  said  proceeds,  if  any  there  be,  to  be  passed  to  the 
proper  fund  of  said  estate ; 

AND  IT  IS  FURTHER  ORDERED  that  in  the 
event  that  the  above-described  land  does  not  sell  for 
sufficient  to  satisfy  and  discharge,  in  full,  the  claim 
of  the  said  M.  K.  Wall  for  the  said  sum  of  Five  Thou- 
sand ($5,000)  Dollars,  as  herein  allowed,  then  such 
deficiency,  if  any  there  be,  be,  and  the  same  is,  al- 
lowed as  an  unsecured  claim  against  the  said  estate; 

Done  at  Coeur  d'Alene,  Idaho,  in  said  District, 
this  31st  day  of  July,  A.  D.  1913 

LAWRENCE  L.  LEWIS, 
Referee  in  Bankruptcy.     [19] 

[Endorsed]  :  No.  449.  In  the  District  Court  of  the 
United  States  for  the  District  of  Idaho,  Northern 
Division.  In  the  Matter  of  Lane  Lumber  Company, 
Limited,  a  Corporation,  Involuntary  Bankrupt. 
Petition  for  Review  of  Referee's  Order  Allowing 
Secured  Claim  of  M.  K.  Wall,  in  the  siun  of  $5,000 
Establishing  a  Vendor's  Lien.  Before  Lawrence  L. 
Lewis,  Referee  in  Bankruptcy.  E.  N.  LaVeine,  At- 
torney for  Trustee.  Residence  and  P.  O.  Coeur 
d'Alene,  Idaho.  Filed  this  3d  day  of  September, 
1913,  at  5:30  P.  M.  L.  L.  Lewis,  Referee.  Filed 
December  23, 1913.    A.  L.  Richardson,  Clerk.     [20] 
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Report  of  Referee. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

IN  BANKRUPTOY— No.  449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt, 

REPORT  OF  REFEREE  IN  BANKRUPTCY  OF 
AN  ORDER  ALLOWING  SECURED  CLAIM 
OF  M.  K.  WALL  IN  THE  SUM  OF  $5,000 
AND  ESTABLISHING  YENDOR'S  LIEN. 

To  the  Honorable  FRANK  S.  DIETRICH,  District 
Judge : 
I,  Lawrence  L.  Lewis,  Referee  in  Bankruptcy,  in 
charge  of  the  above-entitled  proceedings,  do  hereby 
certify : 

1. 
That  in  the  course  of  said  proceedings,  on,  to 
wit,  the  31st  day  of  July,  1913,  an  order  was  made 
and  filed  herein  allowing  the  claim  of  M.  K.  Wall 
in  the  sum  of  Five  Thousand  ($5,000.00)  Dollars, 
and  establishing  a  vendor's  lien  on  the  real  property 
described  in  said  order  for  said  amount. 

2. 
That  thereafter  on,  to  wit,  the  3d  day  of  Septem- 
ber, 1913,  Samuel  L.  Boyd,  trustee  of  the  above- 
entitled  estate,  feeling  aggrieved  thereat,  filed  herein 
his  petition  for  review,  which  said  petition  was  duly 
granted. 
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3. 
That  a  full,  true  and  correct  summary  of  the  pro- 
ceedings on  which  said  order  was  made  and  based  is 
as  follows,  to  wit : 

On,  to  wit,  the  19th  day  of  June,  1912,  the  claim  of 
secured  debt  of  M.  K.  Wall  in  the  sum  of  Five 
Thousand   ($5,000.00)   was  duly  filed  herein;  that 
thereafter  on,  to  wit,  the  10th  day  of  August,  1912, 
the  objections  of  the  trustee  thereto  were  duly  filed 
in     [21]     said  cause;  that  thereafter  on,  to  wit,  the 
14th  day  of  October,  1912,  said  proof  of  secured 
claim  and  the  tmstee's  objections  thereto  came  reg- 
ularly on  for  hearing  (See  Record  of  Proceedings, 
Pages,  1320  to  1363,  both  inclusive)  :  that  thereafter 
the  brief  of  the  trustee  herein,  the  brief  of  M.  K. 
Wall,  the  said  claimant,  and  the  brief  of  Post,  Avery 
Higgins,  et  al.,  were  respectively  filed  in  said  cause 
after  oral  argument  of  the  issues  involved;  and  that 
thereafter  the  entire  matter  having  been  first  taken 
under  advisement,  the  said  order  of  the  31st  day  of 
July,  1913,  was  duly  made  and  filed  in  said  cause  (a 
copy  of  which  said  order  is  attached  to  the  petition  for 
review  on  the  file  herein  and  marked  Exhibit  "A"), 
to  which  said  order  the  trustee  herein  duly  excepted 
and  submits  that  such  order  was  and  is  erroneous  in 
ten  different  particulars,  which  said  particulars  are 
fully  set  forth  in  his  said  Petition  for  Review. 

THE  PRECISE  QUESTIONS  SUBMITTED 
for  consideration  and  decision  are  these : 

1.  Is  the  claimant,  M.  K.  Wall,  estopped  by 
laches,  or  otherwise,  from  asserting  a  vendor's  lien 
against  the  land  set  forth  and  described  in  said  order, 
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under  and  by  virtue  of  sections  3441  and  3443  of  the 
Idaho  Eevised  Codes'? 

2.  Do  sections  3441  and  3443  of  the  Idaho  Re- 
vised Codes,  providing  for  a  vendor's  lien  against 
real  property  for  the  purchase  price,  or  any  part 
thereof,  take  precedence  over  the  lien  of  the  trustee 
in  bankruptcy  as  provided  in  section  47  of  the  Bank- 
ruptcy Act  of  1808,  as  amended  in  1910?  That  is, 
does  section  47  of  the  Act  of  1898,  as  amended  in 
1910,  operate  as  a  bar  to  the  assertion  of  a  vendor's 
lien  by  M.  K.  Wall,  the  said  claimant,  as  provided 
for  in  sections  3441  and  3443  of  the  Idaho  Revised 
Codes? 

3.  Is  the  order  from  which  this  review  is  taken 
erroneous  in  point  of  law  ? 

I  hand  up  herewith,  for  the  information  of  the 
Judge,  the  [22]  following  records,  files  and 
papers,  to  wit : 

1.  Petition  for  Review. 

2.  Record  of  Proceedings,  pages  1320  to  1363, 
both  inclusive. 

3.  Order  Allowing  Secured  Claim  of  M.  K.  Wall. 

4.  Proof  of  Secured  Debt  of  M.  K.  Wall;  and, 
the  Trustee's  objections  thereto. 

5.  Brief  of  Claimant. 

6.  Brief  of  Trustee. 

7.  Brief  of  Post,  Avery  &  Higgins,  Supporting 
Objections. 

I  HEREBY  FURTHER  CERTIFY  that  the 
above  and  foregoing  are  all  the  papers,  records  or 
files  used  or  pertaining  to  this  review. 
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Done  at  Coeur  d'Alene,  Idaho,  in  said  District, 
this  18th  day  of  November,  A.  D.  1913. 

Respectfully  submitted, 

LAWRENCE  L.  LEWIS, 
Referee  in  Bankruptcy.     [23] 

[Endorsed]  :  No.  449.  In  the  District  Court  of  the 
United  States  for  the  District  of  Idaho,  Northern 
Division.  In  the  Matter  of  the  Lane  Lumber  Com- 
pany, Limited,  a  corporation.  Involuntary  Bank- 
rupt. Report  of  Referee  on  an  Order  Allowing 
Secured  Claim  of  M.  K.  Wall  in  the  Sum  of  $5,000, 
and  Establishing  a  Vendor's  Lien.  Lawrence  L. 
Lewis,  Referee  in  Bankruptcy.  Filed  this  19th  day 
of  November,  1913,  at  2  o'clock  P.  M.  A.  L.  Rich- 
ardson, Clerk.     [24] 

fa 

In  the  United  States  District  Court  for  the  District 
of  Idaho,  Northern  Division. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
a  Corporation,  Bankrupt. 

Dec.  2, 1913. 
E.  N.  LaVEINE,  Attorney  for  Trustee. 
FRANK  LANGLEY,   Attorney  for   Claim- 
ants. 

Memorandum  Decision. 

MEMORANDUM  DECISION  COVERING  PE- 
TITION FOR  REVIEW  BROUGHT  BY 
THE  TRUSTEE  AND  INVOLVING  THE 
VALIDITY  OF  THREE  VENDORS  LIEN 
CLAIMS,    NAMELY,    THOSE    OP    M.    K. 
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WALL,  JOSEPH  BROWN,  AND  MARY 
WALL. 

DIETRICH,  District  Judge: 

The  one  question  submitted  by  the  trustee  upon 
these  several  petitions  is  whether  or  not  the  vendor 
of  real  estate  in  Idaho  has  and  may  maintain  a  lien 
for  the  unpaid  purchase  price  upon  land  sold,  after 
an  adjudication  in  bankruptcy  against  the  vendee, 
the  vendor  having,  prior  to  the  institution  of  the 
bankruptcy  proceedings,  commenced  no  action  to 
foreclose  the  lien. 

It  is  conceded  that  such  liens  are  recognized  and 
established  by  the  statutes  of  tbe  State.  Section 
S441  of  the  Idaho  Revised  Codes  is  as  follows:  "One 
who  sells  real  property  has  a  vendor's  lien  thereon 
independent  of  possession  for  so  much  of  the  price 
as  remains  unpaid  and  unsecured  otherwise  than  by 
the  personal  obligation  of  the  buyer."  And  section 
3443:  ''The  [25]  liens  of  vendors  and  purchasers 
of  real  property  are  valid  against  everyone  claiming 
under  the  debtor  except  a  purchaser  or  incumbrancer 
in  good  faith  and  for  value." 

It  is  unnecessary  to  relate  the  facts  involved,  for 
the  trustee  concedes  that  such  liens  originally  vested 
in  the  several  vendors,  the  claimants  here,  which,  if 
lost  or  divested  at  all  have  been  so  lost  or  divested 
by  reason  of  the  institution  of  the  bankruptcy  pro- 
ceeding, and  for  no  other  cause.  Indeed,  the  ques- 
tion for  consideration  is  still  further  limited  by 
the  express  concession  on  the  part  of  the  trustee, 
''that  prior  to  the  amendment  to  the  bankruptcy  act 
of  1910,  amending  section  47,  the  vendor's  lien  might 
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be  established."  We  need,  therefore,  expressly  de- 
cide only  whether,  upon  the  institution  of  a  bank- 
ruptcy prweeding,  the  provisions  of  this  amendment 
automatically  operate  to  nullify  or  extinguish  a  pre- 
existing, valid  vendor's  lien.  Section  47,  so  far  as 
pertinent,  is  as  follows,  the  amendatory  language 
being  underscored : 

*'Sec.  47a.  Trustees  shall  respectively  (1)  ac- 
count for  and  pay  over  to  the  estates  under  their 
control  all  interest  received  by  them  upon  property 
of  such  estate;  (2)  collect  and  reduce  to  money  the 
property  of  the  estates  for  which  they  are  trustees, 
under  the  direction  of  the  court,  and  close  up  the 
estate  as  expeditiously  as  is  compatible  with  the  best 
interests  of  the  parties  in  interest ;  and  such  trustees, 
as  to  all  property  in  the  custody  or  coming  into  the 
custody  of  the  bankruptcy  court,  shall  be  deemed 
vested  -with  all  the  rights,  remedies,  and  powers  of 
a  creditor  holding  a  lien  by  legal  or  equitable  pro- 
ceedings  thereon;  and  also,  as  to  all  property  not 
in  the  custody  of  the  bankruptcy  court,  shall  be 
deemed  vested  with  all  the  rights,  remedies  and  pow- 
ers  of  a  judgment  creditor  holding  an  execution  duly 
returned  unsatisfied."     [2G]  '        ' 

It  will  be  noted  that  the  amendment  does  not  in 
terms  purport  to  act  upon  liens  or  to  prescribe  the 
conditions  under  which  they  may  be  either  created  or 
enforced ;  it  defines  the  status  of  a  trustee  in  bank- 
ruptcy, and  declares  the  scope  of  his  rights  and 
remedies.  As  suggested  by  counsel  for  the  trustee 
here,  not   unlikely  the  controlling    purpose  of    the 
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amendmerit  was,  to  relieve  trustees  from  the  dis- 
ability imposed  by  the  rule  adopted  by  the  courts, 
notably  in  such  cases  as  In  re  Economical  Printing 
Co.,  110  Fed.  514,  and  York  Mfg.  Co.  vs.  Cassell,  201 
U.  S.  304.  But  this  rule  relates  not  only  to  the 
validity  of  certain  classes  of  liens  under  the  State 
laws,  but  onlj^  to  the  right  of  the  trustee  to  question 
claims  that  are  defective  or  invalid  under  such  laws. 
The  rule  is  now,  as  it  always  has  been,  that  with 
certain  exceptions  immaterial  to  the  present  inquiry, 
liens  created  by  authority  of,  and  in  compliance  with, 
the  statutes  of  a  State  will  be  recognized  and  sus- 
tained in  bankruptcy  proceedings.  The  amendment 
of  section  47  has  in  no  wise  affected  this  rule.  Love- 
land  on  Bankruptcy  (4th  ed.),  sec.  372.  There  is 
nothing  in  Pacific  State  Bank  vs.  Coates,  205  Fed. 
618,  out  of  harmony  with  this  view.  "Liens  given 
or  accepted  in  good  faith  and  not  in  contemplation 
or  in  fraud  upon  the  Act,  and  for  a  present  consider- 
ation, and  which  have  been  recorded  according  to 
law,  if  record  thereof  was  necessary  in  order  to  im- 
part notice,  shall,  to  the  extent  of  such  present  con- 
sideration only,  not  be  affected  by  this  act."  (Sec. 
67d.)  It  is  not  questioned  that  these  claims  are  in 
good  faith,  and  that  the  liens  were  for  a  present 
consideration,  and  that  no  record  thereof  was  re- 
quired by  the  State  statutes ;  as  already  stated,  it  is 
conceded  that  at  the  moment  the  bankruptcy  proceed- 
ing was  instituted  the  claims  were  valid  subsisting 
liens.  The  act  declares  only  that,  "Claims  which, 
for  want  of  record  or  for  other  reasons,  would  not 
have  been  valid  liens  as  against  the  claims  of  cred- 
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itors  of  the  [27]  bankrupt,  shall  be  liens  against 
his  estate."  (Sec.  67a.)  Here,  then,  is  the  test: 
Were  these  liens  invalid  against  the  creditors  of  the 
bankrupt  merely  because  they  were  not  recorded? 
If  they  were,  then  the  trustee  might,  under  the 
amendment  to  section  47,  challenge  them;  his  right 
so  to  do  is  conferred  by  the  amendment,  and  that 
is  its  only  purpose  and  effect;  it  does  not  operate 
directly  upon  the  claims  of  lien.  Now,  as  we  have 
seen,  under  the  Idaho  statute  a  vendor's  lien,  though 
unrecorded,  is  valid  as  against  all  the  world,  except- 
ing only  ^'a  purchaser  or  incumbrancer  in  good  faith 
and  for  value."  Unless,  therefore,  a  trustee  has,  by 
virtue  of  the  amendment  to  section  47  of  the  bank- 
ruptcy act,  the  status  of  such  a  purchaser  or  incum- 
brancer, he  cannot  assail  the  lien,  for  under  the  law 
it  has  validity  against  all  other  claims.  The  con- 
troversy is  therefore  redticed  to  the  question  merely 
of  the  meaning  of  the  clause  in  the  State  statute, 
"purchaser  or  incrunbrancer  in  good  faith  and  for 
value."  At  most,  if  we  assume  that  the  lands  here 
are  in  the  custody  of  the  Court  the  trustee  has  the 
status  only  of  a  ''creditor  holding  a  lien  by  legal  or 
equitable  proceedings  thereon,"  as,  for  example,  the 
plaintiff  in  an  attachment  suit,  or  a  judgment  credi- 
tor after  a  levy  of  execution.  But  such  a  creditor  is 
not  a  purchaser,  nor  is  he  an  incumbrancer  in  good 
faith  and  for  value.  A  citation  of  authorities  upon 
this  proposition  is  scarcely  necessary. 

The  purpose  and  scope  of  the  amendment,  and  the 
distinction  between  the  claims  here  and  cases  to 
which  it  was  intended  to  apply  may  be  illustrated 
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by  reference  to  another  provision  of  the  Idaho  stat- 
utes: In  section  ^08  of  the  Revised  Statutes  it  is 
declared  that  unless  a  chattel  mortgage  is  executed 
with  the  formalities  therein  prescribed  and  filed  for 
public  record,  it  is  void  as  against  creditors  of  the 
mortgagor  and  subsequent  purchasers  and  incum- 
brancers of  the  property  in  good  faith  and  for     [^] 
value.     Differing  from  vendor's  liens,  it  will  be  ob- 
served, such  an  unrecorded  mortgage  is  void  not  only 
against  purchasers  and  incumbrancers,  but  against 
** creditors."    Prior  to  the  amendment  of  section  47, 
it  was  quite  generally  held  that  a  trustee  in  bank- 
ruptcy could  not,  upon  behalf  of  general  creditors, 
assail   the  validity  of   such  an  instrument,  because 
such  creditors,  having  no  specific  lien  upon  the  prop- 
erty, were  in  no  position   to  make   the  attack,  and 
therefore  the  trustee,  acting  upon  their  behalf,  could 
assert  no  better  right.     In  re  Economical  Printing 
Co.,  110  Fed.  514,  Remington  on  Bankruptcy,  sec- 
tions 1207-1/2  to  1210.     The  amendment  meets  this 
emergency  by  conferring  upon  him  the  status  of  a 
creditor  who  has  such  lien,  and  may  therefore  object 
to  the  assertion  of  a  lien  under  an  unrecorded  mort- 
gage.    See,  also,  section  3170,  which  provides  that 
transfers  of  personal  property  not  accompanied  by 
delivery  of  possession  to  the  transferee  are  void  not 
only  against  incumbrancers  and  purchasers,  but  also 
against  "creditors."    Possibly  Congress  might  have 
conferred  upon  trustees  all  the  rights  and  remedies 
of  a  purchaser  or  incumbrancer  for  value  and  in  good 
faith,  but  it  has  not  done  so;  it  has  chosen  to  limit 
such  rights  and  remedies  to  those  of  one  holding  a 
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lien  arising  out  of  legal  or  equitable  proceedings. 

It  is  unimportant  that  the  claimants  did  not  com- 
mence actions  to  foreclose  their  liens  prior  to  the 
institution  of  the  bankruptcy  proceedings.  A  suit 
to  foreclose  a  lien  is  not  material  to  its  validity.  The 
lien  is  established  by  operation  of  law,  and  is  quite 
as  complete  before  as  after  the  institution  of  the 
proceedings  to  foreclose  it. 

It  follows  that  the  referee  was  right  in  holding 
that  as  a  matter  of  law  the  claimants  were  entitled 
to  liens.  The  record  suggests  some  other  questions, 
such  as  whether  the  claimants,  or  any  of  them,  are 
estopped  to  assert  their  claims,  or  whether  the  [29] 
trustee  should  be  subrogated  to  the  rights  of  the 
mortgagee  or  trustee  in  a  trust  deed  securing  a  large 
issue  of  bonds  covering  these  and  other  lands,  which 
indebtedness  the  trustee  has  now  paid,  but  they  have 
not  been  argued,  and  I  therefore  express  no  opinion 
relative  thereto.  The  order  of  the  referee  will  in 
each  case  be  affirmed.     [30] 

[Endorsed] ;  No.  449.  In  the  U.  S.  District 
Court  for  the  District  of  Idaho,  N'orthem  Division. 
In  the  Matter  of  the  Lane  Lumber  Company,  Bank- 
nipt.  Memorandum  Decision  Covering  .Petition 
for  Review  Brought  by  the  Trustee  and  Involving 
the  Validity  of  Three  Vendors'  Lien  Claims,  Namely, 
Those  of  M.  K.  Wall,  Joseph  Brown,  and  Mary  Wall. 
Filed  December  2,  1913.  A.  L.  Richardson,  Clerk. 
[31] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

IN  BANKRUPTCY— #449. 

M.  K.  WALL  VENDOR  LIEN  CLAIM  OF  $5,000. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 

Findings  of  Fact  and  Conclusions  of  Law. 

The  vendor  lien  claim  of  M.  K.  Wall  in  the  sum 
of  $5,000  came  on  regularly  for  hearing  before  the 
Court  without  a  jury,  on  petition  of  the  trustee  for 
review  of  the  order  made  herein  by  the  referee,  from 
the  facts  presented  by  the  pleadings  and  the  records, 
the  Court  finds  the  facts  as  follows,  to  wit : 

I. 

That  on  March  6,  1911,  M.  K.  Wall,  the  claimant 
herein,  sold  and  conveyed  to  the  Lane  Lumber  Com- 
pany, Limited,  a  corporation,  bankrupt  above  named, 
by  warranty  deed,  for  the  price  of  $5,000,  the  east 
half  of  the  northwest  quarter  (E.V2  NW.14)  of  sec- 
tion 35,  and  the  southeast  quarter  of  the  southwest 
quarter  (SE.i/4  SW.14)  of  section  26,  twp.  49,  north, 
range  2,  W.  B.  M.,  Kootenai  County,  State  of  Idaho  ; 
that  no  part  of  said  price  has  ever  been  paid;  and 
that  there  is  now,  and  was  on,  to  wit,  the  20th  day 
of  June,  1911,  the  date  of  filing  of  the  petition  against 
said  bankrupt,  due  and  owing  on  said  purchase  price 
from  the  bankrupt  to  M.  K.  Wall,  the  said  claimant, 
the  siun  of  $5,000,  which  said  sum  is,  and  was  at 
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all  times  hereinbefore  mentioned,  wholly  unpaid  and 
unsecured  otherwise  than  by  the  personal  obligation 
of  the  buyer,  the  said  Lane  Lumber  Company,  Ltd. 

11. 

That  on  July  29, 1911,  the  said  Lane  Lumber  Com- 
pany, Ltd.,  was  adjudged  an  involuntary  bankrupt. 
[32] 

III. 

That  on  September  22, 1911,  Samuel  L.  Boyd  quali- 
fied as  trustee  of  the  estate  of  said  bankrupt,  and  has 
continued  to  and  is  now  acting  as  such  trustee. 

IV. 

That  on  June  19,  1912,  M.  K.  Wall,  the  claimant, 
filed  herein  his  proof  of  secured  debt  claiming  $5,000 
as  a  vendor's  lien  against  property  of  the  bankrupt 
described  as  the  east  half  of  the  northwest  quarter 
(E.i/^  NW.14)  of  section  35,  and  the  southeast  quar- 
ter of  the  southwest  quarter  (SE.14  SW.i/4)  of  sec- 
tion 26,  twp.  49  north,  range  2,  W.  B.  M.,  Kootenai 
County,  State  of  Idaho. 

V. 

That  on  August  10,  1912,  the  trustee  filed  objec- 
tions to  said  proof  of  debt. 

VI. 

That  on  July  31,  1913,  the  Honorable  Lawrence 
L.  Lewis,  Referee  herein,  made  and  filed  an  order 
overruling  said  objections  and  allowing  said  claim 
as  a  secured  claim  and  a  vendor's  lien. 

VII. 

That  on  September  3,  1913,  the  attorney  for  the 
trustee  filed  his  petition  for  review  of  the  order  of 
the  referee  allowing  said  claim  in  the  sum  of  $5,000 
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establishing  a  vendor's  lien  upon  said  lands. 

VIII. 

That  on  November  19,  1913,  the  referee  filed  his 
report  with  the  clerk  of  this  court  bearing  upon  said 
claim,  and  therewith  transmitted  all  of  the  papers 
above  mentioned  and  the  record  of  the  proceedings 
had  before  the  referee  herein  being  pages  1320  to 
1363,  inclusive. 

IX. 

That  the  claimant  is  not  guilty  of  laches  for  waiting 
until  after  the  filing  of  the  petition  in  bankruptcy 
on  June  20,  1911,  before  attempting  to  assert  his 
vendor's  lien.     [33] 

X. 

That  the  title  to  all  of  the  property  of  the  bank- 
rupt, including  the  lands  described  in  claimant's  ven- 
dor's lien,  passed  to  the  trustee  on  September  26, 
1911,  who  was  thereupon  and  is  still  ''vested  with 
rights,  remedies  and  powers  of  a  creditor  holding  a 
lien  by  legal  or  equitable  proceedings,"  but  that  such 
''rights,"  etc.,  are  subordinate  to  said  M.  K.  Wall's 
vendor's  lien. 

XI. 

That  the  trustee  had  no  notice  of  said  vendor 's  lien 
until  it  was  filed  with  the  referee  herein. 

XII. 

That  the  appraised  value  of  the  lands  on  which  the 
vendor's  lien  is  claimed  placed  thereon  by  the  ap- 
praisers is  $919.00. 

XIII. 

That  the  purchase  thereof  was  not  authorized  by 
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the  Board  of  Directors  of  the  bankrupt  corpora- 
tion. 

XIV. 

That  M.  K.  Wall,  the  claimant,  was  secretary  of 
the  bankrupt,  with  full  knowledge  of  the  embar- 
rassed financial  condition  of  the  bankrupt  at  the  time 
of  said  transfer,  which  said  transfer  was  not  rati- 
fied by  the  Board  of  Directors. 

XV. 

That  M.  K.  Wall,  as  an  officer  of  the  bankrupt, 
executed  a  certain  mortgage  and  bond  dated  in  1908, 
originally  for  the  sum  of  $125,000,  filed  and  allowed 
herein,  which  has  been  paid  in  full  by  the  trustee. 

XVI. 

That  M.  K.  Wall,  as  an  officer  of  the  bankrupt, 
permitted  said  land  to  remain  on  the  records  as 
unincumbered. 

Conclusions  of  Law. 

As  a  conclusion  of  law  from  the  foregoing  facts, 
the  Court  finds  that  the  referee's  order  complained 
of  by  the  trustee  should  be  affirmed  and  said  ven- 
dor's lien  decreed  on  the  property  described  [34] 
therein  under  sections  3441  and  3443,  I.  R.  C,  and 
under  the  Bankruptcy  Act  of  1898  and  amendm'ents, 

Dated  December  13th,  1913. 

FRANK  S.  DIETRICH, 
District  Judge. 

The  foregoing  findings  are  made  in  response  to 
a  suggestion  of  counsel  for  the  trustee  as  a  state- 
ment of  the  facts  and  of  the  theory  upon  which  the 
order  of  December  2d,  1913,  is  made,  affirming  re- 
feree's order. 
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Done  this  December  13,  1913. 

FRANK  S.  DIETRiTCH, 

Judge. 

[Endorsed]:  No.  449.  In  the  District  Court  of 
the  United  States  for  the  District  of  Idaho,  North- 
em  Division.  In  the  Matter  of  the  Lane  Lumber 
Company,  Ltd.,  a  Corporation,  Involuntary  Bank- 
rupt. Findings  of  Fact  and  Conclusions  of  Law  on 
Secured  Debt  of  M.  K.  Wall  for  $5,000.  Filed 
December  13,  1913.     A.  L.  Richardson,  Clerk.     [35] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

IN  BANKRUPTCY— No.  449. 

M.  K.  WALL  VENDOR  LIEN  CLAIM  OF  $5,000. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 

Judgment. 

In  the  above-entitled  matter  the  petition  of  the 
trustee  in  bankruptcy  for  the  review  of  an  order  of 
the  reference  in  bankruptcy  recognizing  and  allow- 
ing the  claim  of  M.  K.  Wall  for  $5,000.00  as  a  lien 
(vendor's)  upon  the  east  half  of  the  northwest 
quarter  of  section  35,  and  the  southeast  quarter  of 
the  southwest  quarter  of  section  26,  township  49 
north,  range  2  west  of  Boise  Meridian,  Kootenai 
Coimty,  State  of  Idaho,  under  sections  3441  and  3443 
of  the  Idaho  Revised  Codes,  and  under  the  bank- 
ruptcy act  as  amended,  came  on  to  be  heard  and  was 
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argued  by  counsel,  and  thereupon,  upon  considera- 
tion thereof,  it  is  ordered,  adjudged  and  decreed  that 
said  order  of  the  referee  be,  and  the  same  is,  hereby 
affirmed. 
Dated  this  23d  day  of  December,  1913, 

FRANK  S.  DIETRICH, 

Judge.     [36} 

[Endorsed]:  No.  449.  In  the  District  Court  of 
the  United  States  for  the  District  of  Idaho,  Northern 
Division.  In  the  Matter  of  the  Lane  Lumber  Com- 
pany, Limited,  a  Corporation,  Bankrupt.  In  Bank- 
ruptcy—No.  449.  M.  K.  Wall  Vendor  Lien  Claim 
of  $5,000.00.  Judgment.  Filed  December  23,  1913. 
A.  L.  Richardson,  Clerk.     [37] 


In  the  District  Court  of  tJie  United  States  for  the 

District  of  Idaho,  Northern  Division. 

#449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 

LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 

Petition  by  Trustee  for  Appeal  and  Order  Allowing 

Same. 

PETITION  ON  APPEAL  OF  SAMUEL  L.  BOYD, 
TRUSTEE  IN  BANKRUPTCY,  OF  THE 
LANE  LUMBER  COMPANY,  LIMITED  A 
CORPORATION,  BANKRUPT. 

To  the  Honorable  F.  S.  DIETRICH,  District  Judge 
of  the  District  Court  of  the  United  States  for 
the  District  of  Idaho,  Northern  Division: 
Samuel  L.  Boyd,  the  duly  appointed,  qualified  and 
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acting  trustee  of  the  above-named  bankrupt,  con- 
ceiving himself,  as  such  trustee,  and  the  unsecured 
creditors  of  the  above-named  bankrupt,  aggrieved 
by  the  judgment  made  and  entered  on  the  23d 
day  of  December,  1913,  in  the  above-entitled  matter, 
affirming  the  referee  herein  and  establishing  a  ven- 
dor's lien  in  favor  of  M.  K.  Wall,  in  the  sum  of 
$5,000,  on  the  east  half  of  the  northwest  quarter 
(E.i/2  NW.14)  of  section  35,  and  the  southeast  quar- 
ter of  the  southwest  quarter  (SE.  %  SW.  %)  of  sec- 
tion 26,  twp.  49  north,  range  2,  W.  B.  M.,  Kootenai 
County,  State  of  Idaho,  does  hereby  appeal  from 
such  judgment  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  for  the  reason  speci- 
fied in  the  Assignment  of  Error,  which  is  filed  here- 
with, and  he  prays  that  this  Appeal  may  be  allowed, 
and  that  a  transcript  of  the  record,  proceedings  and 
papers  upon  which  said  judgment  was  made,  duly 
authenticated,  may  be  sent  to  the  United  States 
Circuit  Court  of  Appeals  for  the  [38]  Ninth  Cir- 
cuit. 

E.  N.  LAVEINE, 
Attorney  for  Samuel  L.  Boyd,  Trustee  of  the  Lane 
Lumber  Co.,  Ltd.,  a  Corporation,  Bankrupt. 

I  hereby  waive  citation. 

FRANK  LANGLEY, 
Attorney  for  M.  K.  Wall. 

The  foregoing  claim  of  appeal  is  allowed. 

PRANK  S.  DIETRICH, 
District  Judge. 

Dated  December  23d,  1913. 
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Filed   December   23,    1913.    A.    L.    Richardson 
Clerk.     [39] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

#449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 
Assignments  of  Error  by  Trustee. 
ASSIGNMENTS  OE  ERROR,  BY  TRUSTEE  TO 
ALLOWANCE  OF  CLAIM  OF  M.  K.  WALL, 
AB  A  VENDOR'S  LIEN,  IN  THE  SUM  OF 
$5,000. 

Comes  now,  Samuel  L.  Boyd,  as  trustee  in  bank- 
ruptcy of  the  Lane  Lumber  Company,  Limited,  a 
corporation,  bankrupt,  by  E.  N.  LaVeine,  his  'at- 
torney, and  says  that  the  judgment  in  said  matter 
creating  said  vendor's  lien  is  erroneous  and  against 
the  just  rights  of  said  trustee,  and  the  creditors  of 
the  bankrupt,  for  the  following  reasons: 

FIROT:  Because  M.  K.  Wall,  as  secretary  of  the 
bankrupt,  had  full  knowledge  of  its  embarrassed 
financial  condition  at  the  time  of  the  transfer  to  the 
bankrupt  of  the  land  upon  which  said  vendor's  lien 
claim  has  been  established,  which  transfer  was  not 
authorized  or  ratified  by  the  Board  of  Directors  of 
the  bankrupt;  that  as  an  officer  he  permitted  the 
land  in  controversy  to  remain  unincumbered  until 
long  after  bankruptcy,  in  so  far  as  his  legal  title  or 
equity  therein  was  concerned;  that  he  waited  until 
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after  the  qualification  of  the  trustee,  on  September 
22d,  1911,  before  attempting  to  assert  his  purported 
vendor's  lien;  that  on  account  of  his  said  laches  he 
is  estopped  from  asserting  said  vendor's  lien  against 
the  trustee. 

SECOND:  Because  the  statutes  of  the  State  of 
Idaho,  sees.  3441  and  3443  Idaho  Revised  Codes, 
under  which  M.  K.  Wall's,  [40]  $5,000  vendor 
lien  claim  was  sustained,  had  no  application  to  the 
facts  and  the  law  upon  which  the  Court  sustained 
said  lien,  as  against  the  trustee's  title. 

THIRD:  Because  the  trustee  in  bankruptcy, 
under  the  Bankruptcy  Act,  had  greater  rights  as 
against  said  M.  K.  Wall  and  his  claim  for  vendor's 
lien  than  the  bankrupt  itself. 

FOURTH:  Because  under  the  Bankruptcy  Act 
the  trustee  was  vested  with  title  to  said  land  para- 
moimt  to  that  of  the  vendor  lien  claimant. 

FIFTH:  Biecause  the  findings,  judgment  and 
decree  of  this  Court  sustaining  the  action  of  the  ref- 
eree, allowing  said  claim  for  $5,000,  as  a  vendor's 
lien,  is  erroneous,  illegal  and  against  the  law. 

WHEREFORE,  the  said  Samuel  L.  Boyd,  trustee 
in  bankruptcy,  of  the  said  Lane  Lumber  Company, 
Limited,  a  corporation,  bankrupt,  prays  that  said 
order  judgment  and  decree,  affirming  the  action  and 
ruling  of  the  referee  allowing  the  claim  of  said  M.  K. 
Wall,  as  a  vendor's  lien,  in  the  sum  of  $5,000,  be 
reversed,  and  that  the  Court  may  be  directed  to 
enter  a  decree  reversing  the  action  of  the  referee  in 
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establishing  said  vendor's  lien. 

E.  N.  LaVEINE, 
Attorney  for  Samuel  L.  Boyd,  Trustee  of  the  Lane 
Lumber  Co.,  Ltd.,  a  Corporation,  Bankrupt. 

Filed    December    23,    1913.    A.    L.    Richardson, 
Clerk.     [41] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

#449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LLMITED,  a  Corporation, 

Involuntary  Bankrupt. 

Praecipe  [for  Transcript  of  Record]. 
PRAECIPE,  BY  TRUSTEE,  FOR  TRANSCRIPT 
OF  RECORD  ON  M.  K.  WALL,  VENDOR 
LIEN  CLAIM,  IN  THE  SUM  OF  $5,000. 

To  Honorable  A.  L.  RICHARDSON,  Clerk  of  the 
United  States  District  Court: 
You  are  hereby  respectfully  requested  to  prepare 
a  transcript  of  the  following  described  papers  with 
the  date  of  filing  endorsed  thereon,  in  the  above- 
entitled  proceeding: 

1.  M.  K.  Wall's  proof  of  secured  debt,  for  $5,000, 
with  exhibits  attached  thereto,  filed  with  the  referee 
on  June  19,  1912. 

2.  Order  of  referee  allowing  said  proof  of  secured 
debt  for  $5,000,  filed  by  the  referee  as  of  July  31, 
1913,  on  the  16th  day  of  August,  1913. 

3.  Petition,  by  trustee,  for  review  of  referee's 
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said  order,  filed  with  the  referee  on  September  3, 
1913. 

4.  Report  of  referee,  Lawerence  L.  Lewis,  on  his 
order  allowing  above  claim,  filed  with  the  Clerk  of 
the  United  States  District  Court  on  November  19, 
1913. 

5.  Memorandum  decision  of  the  District  Judge 
filed  December  2,  1913,  affirming  order  of  referee 
filed  as  of  July  31,  on  the  16th  day  of  August,  1913, 
allowing  said  claim  as  a  vendor's  lien. 

6.  Findings  of  fact  and  conclusions  of  law,  by 
District  Judge,  filed  December  13,  1913.     [42] 

7.  Judgment  or  decree  by  District  Judge,  filed 

December  . . . . ,  1918. 

8.  Petition  for  appeal  by  trustee  and  order  allow- 

ing same,  filed  December  2!3d,  1913. 

9.  Assignments  of  error,  by  trustee,  filed  Decem- 

ber 23d,  1013. 
10.     This  praecipe,  with  attached  stipulation,  filed 
December  23d,  1913. 
Dated  December  23d,  1913. 

E.  N.  LaVEINE, 
Attorney  for  Samuel  L.  Boyd,  Trustee.     [43] 

[Stipulation  as  to  Transcript  of  Record  on  Appeal.] 

In  order  to  facilitate  the  appeal,  in  this  matter,  it 
is  hereby  stipulated  between  Prank  Langley,  at- 
torney for  claimant,  M.  IC.  Wall,  and  E.  N.  LaVeine, 
attorney  for  Samuel  L.  Boyd,  trustee,  that  the  papers 
included  in  the  foregoing  praecipe,  when  certified 
by  the  'Clerk  of  this  court,  shall  constitute  the  tran- 
script of  Record  on  appeal  to  the  Circuit  Court  of 
Appeals. 
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It  is  expressly  agreed  and  understood  that  the  lien 
claimant,  M.  K.  Wall,  by  his  stipulation  herein  does 
not  waive  his  right  to  move  to  dismiss  this  appeal 
on  the  ground  that  the  matter  involved  should  be  pre- 
sented by  petition  for  revision  instead  of  appeal. 

FRANK  LAiN^aLEY, 
Attorney  for  M.  K.  Wall,  Claimant. 
Address:  €oeur  d'Alene,  Idaho,  Otterson  Bldg. 

E.  N.  LaVEINiE, 
Attorney  for  Samuel  L.  Boyd,  Trustee. 
Address:  Coeur  d'Alene,  Idaho,  Giguere  Bldg. 
[Endorsed] :  No.  4i40.     In  the  District  Court  of 
the  United  States  for  the  District  of  Idaho,  Northern 
Division.     In  the  Matter  of  the  Lane  Lumber  Com- 
pany, Limited,  a  Corporation,  Bankrupt.     In  re  M. 
K.  Wall  Vendor  Lien  Claim  for  $5,000.    Petition  by 
Trustee  for  Appeal,  Order  Allowing  the  Same,  As- 
signments of  Error,  Praecipe.     Filed  December  23, 
1913.    A.  L.  Richardson,  Clerk.     E.  N.  LaYeikie, 
Attorney  for  Trustee,  Address,  Coeur  d'Alene,  Idaho. 
[44] 


Return  to  Record. 

On  presentation  of  the  foregoing,  it  is  ordered  by 
the  Court  that  a  transcript  of  the  record,  as  above 
stipulated,  be  transmitted  to  the  United  States  Cir- 
cuit Court  of  Appeals,  for  the  Ninth  Circuit,  and 
the  same  is  transmitted  accordingly. 

[Seal]  Attest:   A.  L.  RICHARDSON, 

._:  Clerk.     [45]     ■ 
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[Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  of  Record,  etc.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division, 

#449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 

I,  A.  L.  Richardson,  Clerk  of  the  District  Court 
of  the  United  States  for  the  District  of  Idaho,  do 
hereby  certify  the  foregoing  transcript  consisting  of 
M.  K.  Wall's  proof  of  secured  debt,  for  $5,000,  with 
exhibits  attached  thereto;  order  of  referee  allowing 
said  proof  of  secured  debt  for  $5,000;  petition  by 
trustee  for  review  of  referee's  said  order;  report  of 
referee,  Lawrence  L.  Lewis,  on  his  order  allowing 
said  claim;  memorandum  decision,  by  the  District 
Judge;  findings  of  fact  and  conclusions  of  law  by 
the  District  Judge;  judgment  or  decree  by  the  Dis- 
trict Judge ;  petition  for  appeal,  by  the  trustee,  and 
order  allowing  same;  assignments  of  error,  by  trus- 
tee, praecipe,  with  attached  stipulation,  each  and  all 
to  be  full,  true  and  correct  copies  of  the  pleadings 
and  proceedings  in  the  above-entitled  matter,  pre- 
pared according  to  the  praecipe  heretofore  set  forth, 
and  that  the  same  together  constitute  the  transcript 
of  the  record  herein  upon  appeal  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  the  cost  of  the  record  herein 
amounts  to  the  sum  of  $27.70,  and  that  the  same  has 
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been  paid  by  the  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  affixed  at  Boise,  Idaho,  this  26th  day  of  De- 
cember, 1913. 

[Seal]  A.  L.  RICHARDSON, 

Clerk.     [46] 


[Endorsed] :  No.  2363.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Samuel  L. 
Boyd,  as  Trustee  in  Bankruptcy  of  the  Lane  Lum- 
ber Company,  Limited,  a  Corporation,  Bankrupt, 
AppeUant,  vs.  M.  K.  Wall,  Appellee.  In  the  Matter 
of  the  Lane  Lumber  Company,  Limited,  a  Corpora- 
tion, Bankrupt.  Transcript  of  Record.  Upon  Ap- 
peal from  the  United  States  District  Court  for  the 
District  of  Idaho,  Northern  Division. 
Received  and  filed  December  29,  1913. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 
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FOR   THE   NINTH   CIRCUIT 


SAMUEL  L.  BOYD,  as  Trustee  in  Bankruptcy  of 
THE  LANE  LUMBER  COMPANY,  LIMIT- 
ED, a  Corporation,  Bankrupt, 

Appellant, 


V. 


M.  K.  WALL,  Appellee. 

In  the  Matter  of  THE  LANE  LUMBER  COM- 
PANY, LIMITED,  a  Corporation,  Involuntary 
Bankrupt. 


Upon  appeal  from  the  United  States    District  Court 
for  the  District  of  Idaho,  Northern  Division. 

Brief  of  Appellant,  Samuel  L.  Boyd,  Trustee. 

E.  N.  LA  VEINE, 
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Samuel  L.   Boyd,  Trustee 

Coeur  d'Alene,  Idaho, 
JOHN  H.  WOURMS, 
Amicus  Curice. 

Wallace,  Idaho, 

^^^ed  this day  of  February,  1914. 

Clerk. 
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PANY, LIMITED,  a  Corporation,  Involuntary 
Bankrupt. 
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THE  UNITED  STATES  CIRCUIT  COURT  OF 
APPEALS  FOR  THE  NINTH  CIRCUIT. 


SAMUEL  L.  BOYD,  as  Trustee  in  Bankruptcy  of 
THE  LANE  LUMBER  COMPANY,  LIMIT- 
ED, a  Corporation,  Bankrupt, 

Appellant, 


M.  K.  WALL,  Appellee. 


In  the  Matter  of  THE  LANE  LUMBER  COM- 
PANY, LIMITED,  a  Corporation,  Involuntary 
Bankrupt. 


Upon  appeal  from  the  United  States    District  Court 
for  the  District  of  Idaho,  Northern  Division. 


STATEMENT  OF  THE  CASE. 

The  respondent,  M.  K.  Wall,  claims  an  unrecord- 
ed vendor's  lien  on  certain  property  belonging  to  the 
bankrupt,  which  has  been  resisted  by  the  trustee, 
the  proceedings  thereon  are  as  follows: 

On  June  20,  1911,  a  petition  was  filed,  by  various 
creditors  to  have  the  Lane  Lumber  Company,  Limit- 
ed, a  corporation,  adjudged  a  bankrupt,  (Trans,  p. 
34),  July  29,  1911,  the  Lane  Lumber  Company  was 
adjudged  a  bankrupt.  (Trans,  p.  33)  On  March  6, 
1911,  M.  K.  Wall  conveyed  to  the  said  Lane  Lumber 
Company    the  E>^  NW^^,  of  Section  35,  SE^SW^^! 
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of  Section  26,  Twp.  49  North,  Range  2,  W.  B.  M., 
Kootenai  County,  Idaho,  for  the  agreed  purchase 
price  of  S5000.  (Trans,  p.  32).  M.  K.  Wall  was  sec- 
retary of  the  bankrupt,  with  full  knowledge  of  the 
embarrassed  financial  condition,  of  the  bankrupt,  at 
tlie  time  of  said  transfer,  which  purchase  and  trans- 
fer was  not  authorized  or  ratified  by  the  board  of  di- 
rectors of  the  Lane  Lumber  Company.  (Trans,  p.  35). 
M.  K.  Wall,  as  an  officer  of  the  bankrupt,  permitted 
said  land  to  remain  on  the  records  unincumbered,  ex- 
cept as  to  that  certain  mortgage  and  bond  given  to 
the  Northern  Trust  Company  and  Augustus  S.  Pea- 
body  in  1908,  originally  for  the  sum  of  $125,000, 
which  included  after  acquired  property,  which  mort- 
gage has  been  paid  in  full  by  the  trustee,  (Trans  p. 
35).  On  September  22,  1911,  Samuel  L.  Boyd  quali- 
fied as  trustee  of  the  bankrupt  and  has  continued  to 
and  is  now  acting  as  trustee.  (Trans  p.  33)  The 
trustee  had  no  notice  of  said  vendor's  lien  until  it 
was  filed  with  the  Referee,  Lawrence  L.  Lewis. 
(Trans,  p.  34).  On  June  19,  1912,  M.  K.  Wall  filed 
his  proof  of  secured  debt,  claiming  $5000  as  a  ven- 
dor's lien  against  the  above  described  property  of 
the  bankrupt,  (Trans,  p  33)  under  Sections  3441 
and  3443,  Idaho  Revised  Codes,  which  are  in  words 
and  figures  as  follows: 

"Sec.  3441.       One  who  sells  real  property  has    a 
vendor's  lien  thereon^  independent  of    possession,   for 


M.  K.    Wall  4 

so  much  of  the  price  as  remains  unpaid  and  unsecur- 
ed otherwise  than  by  the  personal  obligation  of  the 
buyer." 

"Sec.  3443.  The  liens  of  vendors  and  purchasers 
of  real  property  are  valid  against  every  one  claiming 
under  the  debtor,  except  a  purchaser  or  incumbran- 
cer in  good  faith  and  for  value." 

The    appraised    value  of  the  land  on    v^^hich    the 
vendor's   lien    is  claimed,  placed  thereon  by    the    ap- 
praisers, appointed  by  the  court,  is  $919.  (Trans,    p. 
34).      That  on  August  10,  1912,  the  trustee  filed   ob- 
jections   to    the    aforesaid   proof   of    secured     debt. 
(Trans,  p.  23).     The   referee,    overruled   the    objec- 
tions and  allowed  the  proof  of  secured  debt,  as  a  ven- 
dor's lien,  on  July  31,  1913.   (Trans,  p.  19).      Petition 
for    review   was    filed  by  the    trustee    September   3, 
1913.    (Trans     p.    15).      November    19,     1913,     the 
Referee    filed  his  report  thereon,    with  the    Clerk   of 
the  U.  S.  District    Court.     (Trans,  p.  22).      Hon.  F. 
S.  Dietrich.    U.  S.  District  Judge,  after   hearing,    on 
December  2,    1913,  rendered    his    memorandum    deci- 
sion affirming  the  referee    in    establishing    said    ven- 
dor's   lien.    (Trans,  p.  25).       Findings   of   Fact    and 
Conclusions    of   Law,    (Trans,    p.  32)  were  caused  to 
be  filed  by  said  District  Judge  on  December  13,   1913, 
and  Judgment  thereon  was  filed  December   23,   1913. 
(Trans,  p.  36). 

ASSIGNMENTS  OF  ERROR. 
1.     The  court   error  in  not  deciding  that  M.   K. 
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Wall,  was  estopped  from  asserting  vendor's  lien  on 
account  of  his  laches  and  his  official  relation  to  the 
bankurpt. 

2.  The  court  erred  in  sustaining  the  M.  K. 
Wall  vendor's  lien  claim,  under  Section  3441  and 
3443,  Idaho  Revised  Codes,  against  the  contention  of 
the  trustee. 

3.  The  court  erred  in  not  deciding  that  the 
trustee,  under  the  Bankruptcy  Act,  held  title  to  the 
land  in  controversy,  paramount  to  M.  K.  Wall's  ven- 
dor lien  right. 

4.  That  the  court  erred  in  not  denying  said 
vendor's  lien. 

5.  That  the  decree  of  the  District  Court  allow- 
ing said  vendor's  lien  is  against  the  law. 

ARGUMENT. 

Referring  to  the  First  Assignment  of  Error. 
It  is  very  apparent  from  the  vendor  lien  claims 
pending  against  this  estate  that  the  vendor  lien 
claimant,  M.  K.  Wall,  Secretary  of  the  Bankrupt, 
for  and  on  behalf  of  the  bankrupt,  was  extremely  ac- 
tive and  zealous  in  obtaining  titles  to  tracts  of  land 
by  making  small  payments  thereon  and  not  protec- 
ting the  vendors  by  collateral  security.  He  knew  the 
financial  condition  of  the  company.  It  must  have 
been  his  ambition  to  make  millions.  He  knew  when 
he  transferred  his    land    to    the   bankrupt    that    the 
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credit^  world    had  a  rio-ht  to  and  would,  assume    that 
llir  vf-ndTTrr  had  been  paid  in  full  for  theh:  land. 

His  very  relation  with  the  company  and  to  its 
creditors,  on  account  of  the  fraud  worked  upon  them, 
should  estop  him  from  claiming  his  vendor's  lien  and 
defeated  his  right  thereto. 

When  the  trustee  qualified  on  September  22, 
1911,  he  took  possession  of  the  land  covered  by  the 
purported  vendor  lien,  retained  the  undisputed  title 
thereto,  administered  and  paid  the  taxes  thereon, 
until  the  M.  K.  Wall  vendor  lien  sprung  up  in  June, 
1912. 

Extraordinary  attacks  against  the  title  of  the 
trustee  and  the  uniform  operation  of  the  bankruptcy 
act  has  met  with  the  disapproval  of  the  Courts. 

•'A  creditor  of  a  bankrupt  firm,  even  if  entitled 
to  maintain  a  petition  to  vacate  the  adjudication,  can- 
not do  so  after  the  lapse  of  eight  months,  during 
which  other  rights  have  intervened,  and  without 
showing  a  o-ood  reason  for  the  delay;  and  an  obHgTL-^ 
tion  that  the  facts  stated  in  the  petition  have  become 
known  to  him  only  recently  is  insufficient  " 

In  re  Iv^es  113  F.  911,  C.  C.  A.  6th   Circuit 
REFERRING   TO  THE   SECOND,   THIRD, 
FOURTH     AND    FIFTH    ASSIGNMENTS    OF 
EUROR. 

Art.  1,    §8  CI.  4  of  the  Constitution  of  the    United 
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States,  provides  that  Congress  shall  have  pov^er: 
"To  establish  a  uniform  rule  of  naturalization,  and 
uniform  laws  on  the  subject  of  Bankru|)tcies  through- 
out the  United  States." 

"Congress  is  not  forbidden  to  pass  laws  impair- 
ing the  obligation  of  contracts,  and  a  bankrupt  act 
may  provide  for  the  discharge  of  a  bankrupt  from 
debts  contracted  before  its  passage  and  may  destroy 
liens  upon  the  bankrupt's  property,  whether  created 
by  contract,  by  statute  or  by  judgment."  There  is 
no  dispute  as  to  this  principle  of  law. 

IT  IS  THE  EVIL  OF  SECRET  LIENS  AND 
THE  INJUSTICE  WORKED  UPON  CREDI- 
TORS, WHO  RELY  UPON  THE  DEBTORS  AP- 
PARENT OWNERSHIP,  AGAINST  WHICH 
THE  BANKRUPTCY  LAW  HAS  SET  ITS 
FACE. 

"HOW  FAR  ADOPTED  IN  THIS  COUNTRY. 

— The  doctrine  of  a  vendor's  lien  for  the  purchase- 
money  prevails  in  upwards  of  half  in  number  of  the 
States,  and  in  the  other  States  the  doctrine  has  either 
been  rejected  from  the  beginning,  or,  having  pre- 
vailed at  one  time,  has  since  been  expelled  by  statute, 
although,  it  may  be  that  in  a  few  states  the  question 
of  its  existence  has  not  been  definitely  decided.  In 
the  courts  of  the  United  States  the  doctrine  has 
never  been  affirmed,  except  where  established  by  the 
local  law  of  the  different  states.  The  doctrine  even 
in  those  States  that  have  adopted  it,  has  frequently 
been  criticised  and  deplored  as  inconsistent  with  the 
general  policy  prevailing  in  this  country  of  making 
all  matters  of  title  depend  upon  record  evidence. 
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The  doctrine  is  no  more  satisfactory  now  than  it 
was  in  Lord  I^ldon's  time;  in  fact  it  is  much  less  so. 
From  the  nature  of  the  equity,  there  could  be  but  few 
fixed  rules  regarding  it;  but  it  will  be  observed  in  fol- 
lowing the  Americao  decisions,  which  are  numerous, 
that  there  is  hardly  a  rule  upon  the  subject  that  has 
not  been  somewhat  denied;  that  hardly  any  two 
States  can  be  found  in  which  the  courts  agree  upon 
all  the  important  points  of  the  doctrine;  and  that  the 
cases  are  not  rare  in  which  the  decisions  in  the  same 
States  are  irreconcilable.  The  remark  of  Lord  Mans- 
field, that  "the  more  we  read,  the  more  we  shall  be 
confounded,"  is  not  without  its  application  here. 

The  inquiry  in  every  case  is,  whether  there  are 
other  equities  superior  to  this  lien,  or  whether  it 
has  been  waived  by  any  act  of  the  party  clatTning 
it.  "Its  existence,"  said  Mr.  Justice  Potter,  "de- 
pends upon  and  is  controlled  by  no  well-settled  rules, 
but,  on  the  contrary,  the  existence  of  the  lien  is  gen- 
erally made  to  depend  upon  the  peculiar  state  of  facts 
and  circumstances  surrounding  the  particular  case; 
that  is,  whether  or  not  a  case  of  natural  equity  is 
established,  and,  if  so,  whether  it  is  not  made  to 
yield  to  higher  or  superior  equities  in  some  other 
person;  whether  the  party  is  not  to  be  regarded  as 
having  waived  it,  or  as  having  intended  to  waive  or 
pospone  it  to  another  equitv;  or  whether  by  the  acts 
or  otnm.issions  to  act,  or  by  the  neglect  of  the 
party  claiming  such  lien  to  enforce  it  within  a 
reasonable  time,  the  right  is  not  lost  as  being  the 
sujierior  claim.  These  considerations  control  and 
vary  the  result  as  equity  demands." 

Jones  on  Liens,  2nd  Kd.  Vol.  2,  Sec.  1063,  p.  3. 

"EFFECTS  OF  FRAUD.  The  equity  acquir- 
ed by  a  party  who  has  been  mislead  is  superior  to  the 
interest  in  the  same  subject  matter  of  the  one  who 
willfully  procured  or  suffered  him  to  be  thus  mislead. 
The  following  example  illustrates  the  operation  of 
this  rule,  and    the   principal    underlying    it    may    be 
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generalized  and  applied  to  all  analogous  cases.  A, 
being  about  to  part  with  value  to  B  upon  the  secur- 
ity of  B's  estate,  informs  C  of  his  intention,  and  asks 
C  whether  he  has  any  encumbrance  on  the  estate;  C 
denies  that  he  has  any,  and  A,  relying  upon  his 
denial,  parts  with  money  or  other  value  to  B;  in  fact. 
C  had  at  the  time  a  mortgage  or  other  incumbrance 
upon  the  estate;  this  mortgage  or  lien,  although  prior 
in  time,  would,  by  reason  of  C's  fraud  be  postj^oned  to 
the  subsequent  interest  acquired  bv  A.  The  basis  of 
this  rule  is  the  conduct  which  equity  regards  as  con- 
stituting fraud,  either  an  actual  intention  to  mislead, 
or  that  gross  negligence  which  produces  all  the  ef- 
fects and  merits  all  the  blame  of  international  decep- 
tion. //  is  not,  however,  necessary  that  the  party 
having  an  interest  or  title,  under  such  circum- 
stance, when  applied  to,  should  use  positive  mis- 
representations or  expressly  deny  the  existence  of 
his  right;  it  is  sufficient  if  he  refrains  from  dis- 
closing his  claifn,  and  suffer  a  third  person  to 
deal  with  the  property  as  his  own,  or  to  acquire 
an  interest  in  or  lien  upon  it;  he  will  not  be  per- 
mitted to  set  up  or  enforce  his  interest  in  pre/er- 
erence  to  that  ohtained  by  the  person  whom  he  has 
suifered  to  he  mislead  by  his  silence." 
,      .        '  Ed. 

Pomerov's    "E^quity    Jur.   3rd.  Vol.  2,  Sec.    686   p. 

1194.'  ^ 

"EFPE^CT  OF  FRAUD  OR  NFGLIGFNCF 
UPON  PRfORITIFS.  A  priority  which  would 
otherwise  have  existed  nia}^  also  be  disturbed  and  de- 
feated by  fraud  or  negligence  in  obtaining  the  in- 
terest or  in  failing  to  secure  it  ])roperly.  It  is 
therefore  a  settled  doctrine,  that  among  successive 
equities  otherwise  equal,  and  also  between  a  legal 
title  or  superior  equitable  interest  earlier  in  time  and 
subsequent  equity,  the  holder  of  the  interest  wliich 
is  prior  in  time  and  ivould  be  prior  in  7%ght  may 
lose  his  precedence,  and  be  ])Ostponed  to  tlie  siibse- 
(pient  one  by  his  own  fraiul  or  negligence,  or  that 
of  his  agent.     The  same  rule  applies  to  the  holder  of 
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a  subsequent  legal  estate  who  would  otherwise  have 
the  precedence  over  a  prior  equitable  interest;  he  may 
be  posponed  by  reason  ot  his  neglect  or  fraud.  While 
the  general  rule  has  been  fuily  adopted  by  the 
American  Courts,  the  cases  involved  it  are  much 
less  frequent  in  this  country  than  in  England,  he- 
cause  almost  every  kind  of  interest  in  land  is  with- 
in tlie  operation  of  the  recording  acts,  and  may  he 
protected,  hy  a  record.  Most  instances  of  laches, 
therefore,  coming  before  our  courts  have  arisen  from 
a  neglect  to  record  an  instrument,  or  to  comply  with 
the  provisions  of  some  statute  analogous  to  that  of 
recording.  The  effects  of  negligence  and  want  of 
diligence  in  postponing  or  even  defeating  the  rights 
of  an  assignee  or  a  thing  in  action,  earlier  in  point  of 
time,  have  already  been  described.  One  instance 
which  may  be  regarded  as  an  example  of  fraud,  al- 
though the  actual  fraudulent  intent  is  essential,  is, 
where  a  prior  encumbrancer,  upon  inquiry  being 
made  by  a  person  interested,  denies  the  existence  of 
his  lien,  or  where  the  owner  of  the  legal  estate  de- 
nies his  title  under  like  circumstance,  or  even  keep 
silent  and  does  not  announce  his  title  to  an  inno- 
cent person  wlw  is  making  expenditures,  or  ad- 
vancing money  upon  the  supposed,  security  of  the 
property.'' 

Pomeroy's  Equity  Jur.  3rd.  Ed.  Vol.  2,  Sec.  731, 
p.  1 293. 

The  Supreme  Court  of  the  United  States,  in 
1822,  speaking  through  Chief  Justice  Marshall,  took 
occasion  to  place  its  stamp  of  disapproval  on  ven- 
dor's liens. 

"To  the  v/orkl  the  vendee  appears  to  hold  the 
estate  devested  of  any  trust  whatever;  the  credit  is 
given  to  him  in  the  confidence  that  the  property  is 
his  own  in  equity,  as  well  as  at  law.  A  vendor  re- 
lying upon  his  lein,  ought  to  reduce  it  to  a    mort- 
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^age,  so  as  to  give  notice  of  it  to  the  world*  If  he 
does  not,  he  is,  in  somi  degree,  eccessory  to  the  fraud 
committed  on  the  public,  by  an  act  which  exhibits 
the  vendee  as  the  complete  owner  of  an  estate  on 
which  he  claims  a  secret  lien.  It  would  seem  incon- 
sistent with  the  principles  of  equity,  and  with  the 
general  spirit  of  our  laws,  that  such  a  lien  should  be 
set  up  in  a  court  of  chancery  to  the  exclusion  of 
bona  fida  creditors*" 

"The  lien  of  the  vendor,  if  in  the  nature  of  a 
trust,  is  a  secret  trust;  and,  although  to  be  preferred 
to  any  other  subsequent  equal  equity  unconnected 
v^nth  a  legal  advantage,  or  equitable  advantage, 
which  gives  a  superior  claim  to  the  legal  estate,  will 
be  posponed  to  a  subsequent  equal  equity  connected 
with  such  advantage." 

Bayley  v.  Greenleaf,  7  Wheat.  46;  5  L  Kd.  393. 

In  Tennessee,  in  1871,  we  find  a  decision,  follow- 
ing Bayley  v.  Greenleaf,  supra,  where  a  vendor's 
lien  is  given  by  statute.  Vide  Code  of  Tennessee, 
§§  3563,  3564. 

^The  equitable  lien  of  the  vendor  of  land,  for  the 
unpaid  purchase-money,  is  subordinate  to  a  specific 
lien  acquired  by  a  creditor  of  the  vendee,  whether 
with  or  without  notice,  before  proceedings  are 
instituted  to  enforce  such  equitable  liens." 

Fain  v.  Inman,  19  Am.  Rep.  577,  Kxtra  Annoted. 

Under  the  present  Bankruptcy  Act,  of  1898,  cer- 
toin  decisions  were  rendered  by  the  courts,  which 
worked  a  great  hardship  on  unsecured  creditors. 

Butler  V.  Baudouine,  82  N.  Y.  Supp.  773,  affirmed 
69  N.  E.  1121.  in  1903. 
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York  Mfcr.  Co.,  v,  Cassell,  201  U.  S.  344,  50  L. 
Ed.  782.  decided  in  19(16. 

When  courts  have  placed  a  certain  construction 
upon  a  statute  and  the  law  making  body  decides  that 
the  application  of  the  statute,  as  construed  by  the 
courts,  has  miscarried  or  given  rise  to  vicious  prac- 
tices in  connection  with  its  subject  matter  and  the 
law  making-  body  wishes  to  change  the  effect  of  the 
statute,  as  construed  by  the  courts,  and  their  inten- 
tion is  clearly  expressed  in  the  Committee  reports 
and  debates,  this  court  can  draw  no  other  conclusion 
than  that  it  is  its  duty  to  interpret  an  amendment  to 
such  statute  in  the  light  of  the  expressed  intention 
of  the  law  making  body. 

This  court  may  say^  is  it  your  intention  that  the 
court  shall  be  guided  by  congressional  intention  or 
presumed  congressional  intention  as  expressed  in 
committee  reports,  regardless  of  the  wording  or 
phraseology  of  the  act?  No,  certainly  not,  but  we 
do  contend  that  when  a  law  is  so  framed  as  to  yield 
to  a  construction  which  will  carry  out  the  intention 
of  congress,  as  expressed  and  adopted  in  its  commit- 
tees' reports,  then  it  is  the  duty  of  the  court  to  so  in- 
terpret the  amendment  as  to  give  expression  and  ef- 
fect to  the  intention  of  congress  so  expressed  and  ap- 
proved in  said  reports. 

This  is    the    recognized    economic    theory    upon 
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which  the  legislative  and   judicial   functions   of    this 
g-overnment  are  co-ordinated. 

It  is  doubtless  natural  for  the  judicial  body  to 
usurp  the  functions  of  the  legislative  department,  and 
this  usurpation  has  given  rise  to  the  present  criti- 
cism by  the  people,  of  whom  biUh  departments  are 
the  creatures. 

Congress  in  contemplation  of  the  amendment  to 
47  a  (2)  had  in  mind  certain  abuses  which  had  grown 
out  of  the  construction  placed  upon  the  above  section 
by  the  courts  as  evi<lenced  by  York  Mfg.  Co.,  v.  Cas- 
sell,  supra. 

Both  this  court  and  appellant  are  familiar  with 
the  holdings  of  the  courts  of  California  and  various 
other  states,  in  their  recent  decisions  upholding;  the 
equitable  theory  of  the  vendor's  lien,  but  this  court 
is  also  cognizant  of  the  fact  that  the  state  courts  in 
all  of  these  cases  were  interpreting  the  will  of  thfir 
legislators  as  expressed  in  vendor  lien  statutes;  they 
were  not  called  to  pass  upon  the  effects  of  the  United 
States  Bankruptcy  Act,  as  amended,  on  said  statutes; 
this  court  is  now  presented  with  the  question  of  inter- 
pretingthis amendment  in  order  to  give  uniform  effect 
to  the  expressed  intention  of  the  Congress  of  the  Uni- 
ted States,  which  act,  as  amended,  was  drai'ted  to  coun- 
teract the  vicious  effect  of  the  various  state  statutes 
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in  their  application  to    the  Bankruptcy    Act  and    in- 
terstate transactions. 

The  National  Bankruptcy  Act  is  in  direct  con- 
trovention  of  the  common  law  vendor  lein  rights  and 
other  statutory  rights,  and  could  not  have  been  en- 
acted or  enforced  except  by  virtue  of  Art.  1.  §  8, 
Clause  4  of  the  Constitution  of  the  United  States. 

Congress  determined  to  cure  the  glaring  defects 
in  the  Bankruptcy  Act  and  in  1910  enacted  the  fol- 
lowing amendment  to  Section  47: 

"And  such  trustee,  as  to  all  property  in  custody 
or  coming  into  custody  of  the  bankruptcy  court, 
shall  be  deemed  vested  with  all  rights,  remedies 
and  powers  of  a  criditor  holding  a  lien  by  legal 
or  equitable  proceedings  thereon;  and  also,  as  to 
all  property  not  in  the  custody  of  the  bankruptcy 
court,  shall  be  deemed  vested  with  all  the  rights, 
remedies,  and  powers  of  a  judgment  creditor  hold- 
ing an  execution  duly  returned  unsatisfied." 

The  Circuit  Court  of  Appeals,  for  the  Second 
Circuit,  In  re  Morris,  204  F.  770,  in  1913,  discusses 
the  effects  of  Butler  v.  Baudouine,  supra,  on  the 
amendment  to  Section  47,  supra,  and  the  immaterial- 
ity, of  the  fact  that  the  amendment  was  not  made  a 
part  of  Section  70. 

This  Court,  in  May  1913,  held,  referring  to  Sec- 
tion 47,  supra; 
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^^  It  is  the  purpose  of  this  amendment  to  vest  in 
the  trustee  for  the  interest  of  all  creditors  the  poten- 
tial rig-hts  of  creditors  possessing  or  holding  liens 
upon  the  property  coming  into  his  custody  by  legal 
or  equitable  procet^dings.  The  trustee  no  longer 
stands  in  the  shoes  merely  of  the  bankrupt,  with  the 
limited  rights  of  the  bankrupt  to  attack  unrecorded 
liens  which  may  be  valid  and  unimpeachable  by  such 
bankrupt;  but  the  amendment  by  operation  of  law 
vests  in  him  a  lien  equivalent  to  such  as  would  be  ac- 
quired by  legal  or  equitable  proceedings  upon  the 
property  coming  into  his  custody  by  virtue  of  the 
bankruptcy  proceedings.  "The  class  of  cases,  unpro- 
vided for  by  the  original  act,  and  intended  to  be 
reached  by  the  amendment,"  says  Mr.  Collier  in  his 
work  on  Bankruptcy  (9th  Ed.)  p.  659,  "was  that  in 
which  no  creditors  had  acquired  liens  by  legal  or 
equitable  proceedings  and  to  vest  in  the  trustee  for 
the  interest  of  all  creditors  the  potential  rights  of 
creditors  potential  with  such  liens."  "This  provis- 
ion of  the  Bankruptcy  Act,"  says  Winter,  Juds^e,  in 
re  Hartdagen  (D.  C.  1  189  Fed.  546,  549  2b  Am. 
Bankr.  Rep.  532.  535,  "puts  the  trustee,  in  so  far  as 
the  assets  of  the  estate  are  concerned,  in  the  position 
of  a  lien  creditor,"  distinguishing  the  case  of  York 
Mfg.  Co.  V.  Cassell,  201  U.  S.  344,  26  Sup.  Ct.  481, 
50  L.  Ed.  782,  and  others  of  its  character,  which  it 
is  thought  inspired  the  amendment." 

In  re  Raymond  Box  Co.,  205  F.  618-622. 

The  Supreme  Court  of  Idaho    has    had    occasion 

to  comment  on  Section  47,  as  amended,  supra: 

"The  effect  of  the  amendment  of  1910  to  Section 
47  of  the  Bankruptcy  Act  is  that  the  trustee  may 
now  chaliange  any  security  or  conveyance  that  a  Hen 
or  judgement  creditor  might  have  challenged  had  the 
bankruptcy  not  intervened." 

Corey  v.  Blackwell  Lumber  Company,  135  P. 
742. 

It  will  be  observed  that  secret  liens  have  been  in 
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bad  repute  in  the  United  States  Supreme  Court  since 
1822;  that  Tennessee,  in  1871,  followed  Bayley  v. 
Greenleaf,  supra;  that  Congress  in  1910  decided  to 
take  away  the  advantage  ^iven  by  the  Supreme 
Court  of  the  United  States,  in  York  Mfg.  Co.  v.  Cas- 
sell,  supra,  to  holders  of  unrecorded  liens. 

In  Kerr  v.  Finch,  135  P.  1165,  our  court  said: 

"Precedent  is  and  should  be  strongly  persuasive 
with  the  courts,  but  never  controlling,  and,  when  the 
reason  for  it  ceases  to  exist,  or  it  fails  to  accomplish 
justice,  it  should  be  disregarded.  -''* 

"It  is  not  a  lien  until  a  bill  has  been  filed  to  as- 
sert it.  Before  this  is  done,  it  is  a  mere  equity  or 
capacity  to  acquire  a  lien  and  to  have  a  satisfaction 
of  it. 

If  this  floating  equity,  misnamed  in  judicial 
parlance  the  'vendor's  lien' ,  be  not  quite  a  m^yth,  but 
a  mere  capacity  in  the  vendor  to  acquire  a  lien  if  he 
chooses,  then  this  satne  capacity  belongs  to  others 
who,  as  creditors,  have  rights  just  as  m^eritorious 
as  his.  And  we  hold  that  the  simple  knowledge  on 
the  part  of  a  creditor  that  the  vendor,  sleeping  from 
year  to  year  upon  his  rights,  may  if  he  chooses,  ac- 
quire a  lien,  as  the  creditor  himself  is  ab(»ut  to  do, 
cannot,  even  in  the  forum  of  conscience,  impair  the 
value  acquired  by  the  creditor.  In  such  case  there 
is  no  mala  fides. 

The  vendor  who  sells  and  conveys  real  estate, 
without  reserving  a  specific  lien,  may  enforce  his 
equity,  as  against  his  vendee  and  mere  volunteers,  at 
any  time  before  conveyance;  but,  as  against  pur- 
chasers flrom  and  creditors  of  the  vendee,  he  comes 
too  late,  if  he  has  delayed  filing  his  bill  and  fixing 
a  charge  on  the  property  until  after  they  have  ac- 
quired   rights,    and  evidenced  them  through  the 
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public  records  of  the  state,  as  the  law  provides." 
Robinson  v.  Owens   et.    al,  52  S.  W.  870  (Tenn.) 

1899. 

The  Circuit  Court  of  Appeals,  for  the  6th  Cir- 
cuit, referring  to  vendor  Hens,  termed  them  as: 

"The  most  fragile  of  all  liens  known  to  a  court  of 
equity,  one  most  easily  displaced  and  never  existing 
except  by  the  clearest  implication  of  the  intention 
of  the  party  that  it  should  stand  as  a  security  for 
the  purchase  money  yet  unpaid." 

Blake    v.  Pine  Mountain  Iron  &  Coal  Co.,  76    P. 
624-642,  6th  Circuit. 

"There  should  be  uniformity  throughout  the 
country,  under  which  there  will  be  an  equitable  dis- 
tribution of  the  bankrupts  property  whereby  he  may 
not  be  able  to  give  preferences  to  relatives  and 
friends,  so  that  the  nearby  creditor  cannot  be  given 
a  preference  over  the  creditor  far  away,  who  has 
possibly  furnished  nine-tenths  of  the  capital  upon 
which  the  debtor  has  been  working.  He  should  be 
put  in  the  same  situation  as  those  who  are  on 
the  ground,  so  he  can  receive  equal  privileges."  Re- 
marks of  Mr.  Tirrell,  Chairman  of  the  Judici- 
ary Commitee  in  the  House  of  Representatives,  in 
his  remarks  in  support  of  the  amendments  of  1910. 
Congressional  Record  Vol.  45,  Part  3,  p.  2265. 

To  prove  to  this  tribunal  that  our  contention 
asrainst  the  vicious  unrecorded  vendor  lien  claimed 
against  this  estate  to  the  extent  of  $5,000  is  correct, 
the  following  is  the  Committe  Report  from  the 
House,  adopted  by  the  Senate  in  toto,  bearing  upon 
the  above  section  47  which  ive  claim  should  forever 
destroy  the  most  ohnoxiows  and,  detestable  lien 
knoivn  to  the  credit  ivorld. 

"One  of  the  most  important  decisions  under    the 
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present  law  is  York  Manufacturing  Company  v.  Cas- 
sell  (201  U.  S.  344),  wherein  it  was  held  that  pro- 
perty conveyed  by  an  unrecorded  instrument,  which 
would  have  been  void  in  the  state  courts  had  the 
property  been  taken  by  an  assignee  or  receiver,  or 
levied  upon  by  attachment  or  execution,  was  not  void 
where  possession  was  taken  by  a  receiver  or  trustee 
in  bankruptcy,  the  Supreme  Court  holding  that  the 
trustee  stood  precisely  iu  the  bankrupt's  shoes  with 
regard  to  the  unrecorded  instrument,  even  though  in 
the  state  courts  had  the  seizure  been  made  by  the  as- 
signee in  insolvency,  or  receiver,  or  by  the  sheriff 
under  execution  or  attachment,  the  unrecorded  lien 
would  have  been  void  as  against  creditors.  By  this 
ruling  the  trustee  in  bankruptcy  is  held  to  be  vested 
solely  with  the  bankrupt's  own  title,  except  as  to  pro- 
perty fraudulently  transferred,  and  as  to  property 
which  (within  four  months  before  the  bankruptcy) 
has  been  seized  by  a  creditor  by  legal  process,  or 
voluntarily  transferred  to  him  by  way  of  preference. 
The  trustee,  under  the  present  law^  does  not  (ex- 
cept as  to  fraudulently  transferred  property)  take  the 
rights  that  a  creditor  under  state  law  might  have  ac- 
quired, but  only  such  as  some  creditor  has  actually 
acquired  by  levy  of  process,  and  then  only  in  the 
event  such  levy  has  occurred  within  four  months  be- 
fore the  bankruptcy  and  the  lien  of  the  levy  (other- 
wise void  under  section  67  f)  been  preserved  for 
the  benefit  of  the  trustee  by  order  of  the  court,  and 
then  it  is  void  only  to  the  extent  of  the  execution  or 
attachment  levied.  In  this  way  a  distinct  advan- 
tage is  given  in  bankruptcy  to  the  holder  of  unre- 
corded liens.  The  creditors'  hands  meanwhile  are 
tied  from  making  ;:ny  levy,  because  the  separate 
rights  of  the  creditors  have  become  vested  in  the 
trustee  for  all;  !)esidos  which,  as  to  property  alread}^ 
in  the  custody  of  the  bankruptc}^  court,  of  course  in- 
dividual creditors  would  be  in  contempt  of  court 
should  they  levy  thereon.  Thus  the  evil  of  secret 
liens  has  continued.  It  is  this  evil  and  injustice 
worhed  upon  creditors  who  rely  on  the  deMors'   a.p- 
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parent  oivnersliip  against    which    the   hankrujAcy 
law  has  set  its  face. 

The  proposed  amendment,  whilst  covering  the 
defect  named,  at  the  same  time  carefully  guards  the 
rights  of  all  parties.  It  is  evident  that  in  the  pro- 
posed amendment  attempt  is  made  to  give  effect  to 
two  ideas  quite  distinct:  First,  that  as  to  the  pro- 
perty in  the  custody  of  the  bankrupt  court  the  bank- 
ruptcy trustee  shall  be  considered  to  have  the  same 
title  that  a  creditor  holding  an  execution  or  other 
lien  by  legal  or  equitable  proceedings  levied  upon 
that  property  would  have  under  the  state  law;  and, 
second,  that  as  to  property  not  in  the  custody  of  the 
bankruptcy  court  the  trustee  should  stand  in  the  po- 
sition of  a  judgment  creditor  holding  an  execution 
returned  unsatisfied,  thus  entitling  him  to  proceed 
precisely  as  an  individual  creditor  might  have  done 
to  subject  assets.  In  this  way,  in  effect,  proceedings 
in  bankruptcy  will  give  to  the  creditors  all  the  rights 
that  creditors  under  the  state  law  might  have  had 
had  there  been  no  bankruptcy  and  from  which  they 
are  debarred  by  the  bankruptcy — certainly  a  very  de- 
sirable and  eminently  fair  position  to  be  granted  to 
the  trustee." 

Some  of  the  ablest  lawyers  in  America  assisted  in 

drafting,  and  approved,  the  amendment  to  section  47, 

and.    being   experienced  and  practical  men,  certainly 

had  in  mind  the  rule  laid  down  in    Pomeroy,    §    731, 

supra,  in  ord*^r  to  protect  creditors  who  had  advanced 

money  on  the  record  ownership  of   property;   it    was 

also  intended  that  its    operation    should    be   uniform 

throughout   the    United  States,  appreciating  that    a 

secret  lien  is  a    dangerous    one    and    not    entitled    to 

favor,    especially    now    that    every  facility  is  offered 

for  the  recording  and  preservation  of  liens,  or  of  giv- 
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in^  notice  to  the  world  of  their  existence. 

Under  the  state  statute  a  mortgage,  real  or  per- 
sonal, is  valid  both  as  to  past  and  present  considera- 
tion. The  Bankrupcy  Act  comes  along  and  decrees 
that  it  is  not  good,  under  the  statute,  except  as  to 
the  present  consideration,  thereby  repealing  in  part 
the  state  statute  during  bankruptcy  proceedings. 

There  are  many  other  instances,  too  numerous, 
to  mention,  where  state  statutes  have  become  in- 
operative after  bankruptcy. 

Practically  all  of  the  amendments,  of  1910,  to 
the  Bankruptcy  Act,  show  a  studied  intention  by 
Congress  to  deprive  all  creditors  of  the  statutory 
advantages  which  are  used  to  secure  unjust  and  in- 
equitable legal  advantages  over  other  creditors, 
which  advantages  are  subversive  of  the  plain  pur- 
pose of  the  law.  These  amendments  were  made,  as 
the  committee  report  recites,  for  the  purpose  of  cur- 
ing these  abuses  which  had  crept  into  the  Bank- 
ruptcy Jurisprudence. 

SIX  HUNDRED  SIXTY  acres  of  the   bankrupt's 
land  is  now  in  litigation,  under  the  vendor  lien  claims. 

The  total  amount  claimed  by  the  lien  claimants  is 
$10,857.08  and  the  appraised  value  of  the  lands  cov- 
ered thereby  is  $4300.00. 

As  between  M.  K.  Wall,  and  his  vendors  lien, 
and    the    trustee,  and  his  Federal. Statutory  lien,  the 
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question  resolves  itself  as  to  whose    lien  is    entitled, 
under  all  the  circumstances,  to  priority. 

This  leads  us  to  the  discussion  of  a  maxim  of 
equity.  "Equity  aids  the  vigilant,  not  those  who 
slumber  on  their  rights."  The  creditors  were  vigi- 
lant by  having  the  Lane  Lumber  Company  adjudged 
an  involuntar}^  bankrupt  before  M.  K,  Wall  attempt- 
ed to  assert  his  vendor's  lien.  See  Pomeroy  §731, 
supra. 

The  trustee  takes  a  stand  against  this  kind  of 
lien  because  the  bankruptcy  law  was  intended  for 
honest,  unfortunate  business  people.  If  this  court 
sustains  the  vendors  lien  it  will  start  an  avalanche  of 
fraud.  The  credit  of  honest  owners  of  land  will  be 
greatly  impaired.  There  will  be  no  check  on  a  per- 
son buying  10,000  acres  of  land  worth  !$3()0,000  for 
one- tenth  down,  being  .^30,000,  giving  promissor}?' 
notes  for  nine-tenths  of  the  purchase  price,  being 
$270,000  thereafter  borrowing  $75,000  on  unsecured 
commercial  paper  and  go  into  bankruptcy.  The  per- 
son who  furnishes  the  $75,000  will  lose  all  his  collat- 
teral,  by  vendor  liens,  and  the  shrewd  schemer  will 
make  a  "clean  up"  of  $45,000  net. 

In  order  to  put  a  uniform  constructic^n  in  all  the 
states  on  the  effect  of  the  Section  47,  as  amended,  it 
is  necessary  for  this  court  to  hold  that  unasserted 
and  unrecorded  vendor  liens,  no  matter  in  what  state 
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they  spring  up  after  bankruptcy,  are  null  and  void  as 
against  the  trustee  under  the  National  Bankruptcy 
Act. 

We  submit  that  in  fairness  to  the  credit  world, 
and  in  order  to  make  the  operation  of  the  bankruptcy 
law  uniform  throughout  these  United  States,  the 
vendor's  lien  claim  of  M.  K.  Wall,  in  the  sum  of  $5,- 
000,  should  be  disallowed  and  the  judgement  of  the 
lower  court  reversed. 

Attention  is  respectfully  called  to  General  Or- 
ders in  Bankruptcy  XXXVI-3. 

E.  N.  LA  VEINK, 
Attorney  for  Trustee, 
Address:  Coeur  d'Alene,  Idaho. 
JOHN  H.  WOURMS, 
Amicus  Curiae, 
Address:  Wallace,  Idaho. 


A    copy    of    the    foregoing    brief    received    this 

day   of   Feb.,    1914,    at    Coeur   d'Alene, 

Idaho. 

Attorney  for  Appellee. 
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SAMUEL  L.  BOYD,  as  Trustee  in  Bankruptcy  of 
THE  LANE  LUMBER  COMPANY,  LIMIT- 
ED, a  Corporation,    Bankrupt, 

Appellant, 

V. 
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PANY, LIMITED,  a  Corporation,  Involuntary 
Bankrupt. 
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for  the  District  of  Idaho,  Northern  Division. 


STATEMENT  OF  THE  CASE. 
The  Record  herein  shows  the  following  facts: 
That  on  March  6,  1911,  the  appellee,  M.  K.  Wall, 
sold  and  conveyed  to  the  Lane  Lumber  Company, 
bankrupt,  the  ^Y^  of  the  NW^^  of  section  35,  and 
the  SE^  of  the  SW^^  of  section  26,  Tvi^p.  49  North, 
Range  2,  W.  B.  M.,  Kootenai  County,  Idaho,  for  the 
agreed  purchase  price  of  $5000.00,  no  part  of  which 
has  ever  been  paid,  and  the  payment  of  which  is  un- 
secured otherwise  than  by  the  personal  obligation  of 
the  buyer  (Record  pp.  32  and  33);  on  June  20,  1911,  a 
petition  was  filed   by  various    creditors   to    have    the 
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vsaid  Lane  Lumber  Company  adjudged  a  bankrupt 
(Record  p.  34);  on  July  29,  1911,  said  Lane  Lumber 
Company  was  adjudged  a  bankrupt  (Record  p.  33);  on 
September  22,  1911,  Samuel  L.  Boyd  qualified  as 
trustee  of  the  bankrupt,  and  has  continued  to  act,  and 
is  now  acting,  as  such  trustee  (Record  p.  33),  and,  as 
such  trustee,  he  had  no  notice  of  said  vendor's  lien 
until  the  same  was  filed  with  the  referee,  Lawrence 
L.  Lewis  (Record  p.  34);  that  M.  K.  Wall  was  Secre- 
tary of  the  bankrupt,  with  full  knowledge  of  its  em- 
barrassed financial  condition  at  the  time  of  said 
transfer,  which  said  purchase  and  transfer  was  not 
authorized  or  ratified  b}^  the  Board  of  directors  of 
said  Lane  Lumber  Company  (Record  p.  35);  that  M. 
K.  Wall,  as  an  officer  of  the  bankrupt,  permitted  said 
lands  to  remain  on  the  records  unincumbered  (Record 
p.  35);  on  June  19,  1912,  M.  K.  Wall  filed  his  proof  of 
secured  debt  claiming  $5000.00  as  a  vendor's  lien 
against  the  above  described  property  of  the  bankrupt 
(Record  p.  33);  the  appraised  value  of  the  land  on 
which  the  vendor's  lien  is  claimed,  placed  thereon  by 
the  appraisers,  is  $919.00  (Record  p.  34);  on  August 
10,  1912,  the  trustee  filed  his  objections  to  said  proof 
of  secured  debt  (Record  p.  33);  on  July  31,  1913,  the 
referee  overruled  said  objections  and  allowed  the 
proof  of  secured  debt  as  a  vendor's  lien  in  the  sum  of 
$5000.00   (Record  p.    19);  on  September  3,  1913,  the 
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trustee  filed  his  petition  for  review  (Record  p.  15);  on 
November  19,  1913,  the  referee  filed  his  report  there- 
on with  the  Clerk  of  the  U.  S.  District  Court  (Rec- 
ord p.  22);  on  December  2,  1913,  the  Hon.  Frank  S. 
Dietrich,  U.  S.  District  Judg-e,  rendered  his  Memo- 
randum Decision  affirming  the  referee  in  establishing 
said  vendor's  lien  (Record  p.  25);  on  December  13, 
1913,  said  District  Judge  caused  his  Findings  of  Fact 
and  Conclusions  of  Law  to  be  filed  (Record  p.  32); 
and,  on  December  23,  1913,  said  District  Judge  caus- 
ed his  Judgment  thereon  to  be  filed  (Record  p.  36). 

The  foregoing  Statement  of  the  Case  is  based 
upon  the  Findings  of  Fact  herein  (Record  pp.  32  to 
36). 

From  said  Memorandum  Decision,  and  said 
Judgment,  the  trustee  has  appealed  to  this  Honorable 
Court. 

ARGUMENT. 

The  facts  in  this  case  are  not  in  dispute,  for  they 
are  contained  in  the  Findings  of  Fact  of  the  District 
Judge  (Record  pp.  32  to  36),  and  the  only  questions 
involved  are  questions  of  law. 

The  Appellee  takes  exception  to  the  statement, 
found  on  page  6  of  Appellant's  Brief,  to  the  effect 
that  the  trustee  paid  taxes  on  the  lands  involved,  for 
the  reason  that  the  same  is  not  included  in  the  assign- 
ments of  error  (Record  pp.  39  and  40),and  is  not  shown 


5  Samuel  L.  Boyd  v. 

by  said  Findings  of   Fact  (Record  p.  32),  nor  by  any 
other  part  of  the  Record. 

The  Appellee  deems  it  advisable  to  explain  to 
the  Court  the  grounds  upon  which  the  vendor's  lien 
claim  is  based,  and  to  then  discuss  the  effects  of  the 
bankruptcy  proceeding's,  particularly  the  effects 
of  the  trustee's  rights  and  powers  under  Section  47a 
of  the  Bankruptcy  Act  of  1898,  as  amended  in  1910, 
upon  the  lien  claim. 

It  must  be  held  that,  under  the  facts  as  found 
and  conceded  in  this  case,  the  right  to  a  lien  for  the 
unpaid  purchase  price  existed  at  the  time  of  the 
commencement  of  the  proceedings  in  bankruptcy. 
Indeed,  the  trustee  has  conceded  such  to  be  the  fact 
and  the  law:  See  Memorandum  Decision  of  Judge 
Dietrich  (Record  p.  26)  .  Such  a  lien  is  established 
by  Section  3441,  Idaho  Revised  Codes,   reading: 

"One  who  sells  real  property  has  a  ven- 
dor's lien  thereon,  independent  of  possession, 
for  so  much  of  the  price  as  remains  unpaid 
and  unsecured  otherwise  than  by  the  personal 
obligation  of  the  buyer." 

The  case  of  Bayley  vs.  Greenleaf,  7  Wheat.  46; 
5  L.  Ed.  393,  cited  in  Appellant's  Brief  at  page  11  in 
support  of  the  statement  that  vendor's  liens  are  look- 
ed upon  with  disfavor  in  the  United  States,  is  not  ap- 
plicable to  the    case    at    bar,    because    Section    3441, 
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Idaho  Revised  Codes,  supra,  settles  the  question  in 
Idaho.  The  Bayley  vs.  Greenleaf  decision  is  based 
upon  the  theory  that  both  parties  to  the  litigation 
possess  equal  equities  and  that  neither  has  a  legal 
advantage;  while  in  the  cavSe  at  bar,  the  vendor's 
lien  claimant  has  a  greater  equity  as  well  as  a  legal 
advantage  under  v«;aid  section  3441  of  the  State 
Statutes.  Neither  does  the  decision  in  that  case  cor- 
rectly state  the  law  as  to  vendor's  liens  as  later  es- 
tablished by  the  Courts  of  the  United  States.  Courts 
of  Equity  look  upon  vendor's  liens  as  creatures  of 
the  highest  equity. 

Baum.  V.  Grigsby,  21  Calif.  172,  176. 

Redfiekl  v.  Woodfolk,  63  U.  S.  22  How.  318;  16 
L.  Ed.  370. 

Chilton  v.  Lyons,  67  U.  S.  458;  17  L.  Ed.  304. 

Slide  etc.  Gold  Mines  v.  Seymour,  153  U.  S.  509; 
38  L.  Ed.  802. 

That  portion  of  the  trustee's  Brief  dealing  with 
the  question  of  the  merits  of  vendor's  liens  in  general 
is  neither  material  to  nor  pertinent  to  the  issues  involv- 
ed in  this  controversy,  for  the  reason  that  the  Legisla- 
ture of  the  State  of  Idaho,  in  its  wisdom,  has  seen  fit 
to  establish  the  right  to  a  vendor's  lien  under  the 
facts  existing  in  this  case  as  shown  by  the  above 
quoted  section  of  the  State  Statutes;  and  the  ques- 
tion of  whether  such  a  law  is  good  or  wise  is  imma- 
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terial  to  this  controversy.  If  there  is  merit  in  such 
an  argumeiit,  by  counsel  for  the  trustee,  it  should  be 
addressed  to  the  State  Legislature,  or  to  Congress, 
not  to  the  courts  whose  province  it  is  to  enforce  the 
law  as  it  is  written. 

In  passing  upon  lien  claim  based  upon  State  laws, 
bankruptcy  courts  follow  the  law  of  the  State  where 
the  land  in  controversy  is  situated.  Counsel  for  the 
trustee  has  not  cited,  and  can  not  cite,  a  case  where  a 
Federal  Bankruptcy  Court  has  refused  to  recognize 
and  uphold  a  State  law  affecting  title  to  real  proper- 
ty in  a  controversy  involving  a  lien  or  mortgage 
claim  against  such  property. 

Chilton  V.  Lyons,  67  U.  S.  458;  17  L  Ed.  304,  su- 
pra. 
Slide  etc.  Gold  Mines  v.  Seymour,  153  U.  S.  509; 

38  L.  Ed.  802,  supra. 
Sturdevant  Bank  v.  Schade,  195  Fed.  183. 
Bankruptcy  Act  of  1898,  as  amended.  Sec.  67  (d). 
Section  67  (d)  of  the  Bankruptcy  Act  reads: 

''Liens  given  or  accepted  in  good  faith  and 
not  in  contemplation  of  or  in  fraud  upon  the 
Act,  and  for  a  present  consideration,  which 
have  been  recorded  according  to  law,  if  record 
thereof  was  necessary  in  order  to  impart  no- 
tice, shall,  to  the  extent  of  such  present  con- 
sideration only,  not  be  affected  by  this  act." 
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It  is  not  contended  by  the  trustee  that  this  lien 
was  not  given  and  accepted  for  a  present,  valuable 
consideration;  for  the  claimant  has  parted  with  the 
ownership  of  the  lands  involved  and  has  never  been 
paid  one  cent  on  the  purchase  price,  though  the  same 
is  long  past  due.  Neither  is  it  contended  by  the 
trustee  that  the  laws  of  Idaho  require  vendor's  liens 
to  be  recorded;  and  it  is  neither  so  required  nor  pro- 
vided for.  Nor  is  there  anything  in  the  Record  nor 
in  the  Findings  of  Fact  of  the  District  Judge  (Record 
pp.  32  to  36),  nor  in  the  trustee's  assignments  of 
error  (Record  pp.  39  &  40),  that  raises  the  question 
of  bad  faith  or  fraud  on  the  part  of  anyone;  unless, 
the  trustee  is  acting  in  bad  faith  in  attempting  to  de- 
feat the  lien  claim  upon  the  ground  that  the  purchase 
of  the  lands  involved  w^as  not  authorized  by  the  Board 
of  Directors  of  the  bankrupt  company.  But  such  a 
contention  can  not  be  sustained.  The  Lane  Lumber 
Company  obtained  title,  and  possession  of  the  lands, 
and  still  holds  the  same,  upon  its  promise  to  pay  the 
price;  and  it  can  not  now  be  heard  to  say  that  it  will 
receive  and  hold  the  benefits  of  its  possibly  un- 
authorized contracts,  and  refuse  to  pay  the  considera- 
tion agreed  upon  therefor.  M.  K.  Wall  has  the  same 
right  to  his  vendor's  lien  that  he  has  to  the  allow- 
ance of  his  claim  as  an  unsecured  debt. 

Karlson   v.  Hanson  &  Karlson  Sawmill    Co.,    10 
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Idaho  361;  78  Pac.  1080. 

Chilton    V.   Lyons,  67    U.  S.  458;  17  L.  Ed.    304, 

supra. 
Slide  etc.  Gold  Mines  v.  Seymour,  153  U.  S.  509; 

38  L.  Ed.  802,  806,  supra. 

Prior  to  the  amendment  to  the  Bankruptcy  Act  in 
1910, the  trustee  had  not  authority  to  attack  claims 
based  upon  unrecorded  liens  and  mortgages  even 
where  the  State  law  required  such  to  be  recorded; 
nor  did  he  then  possess  certain  other  powers  now  his 
under  the  Act,  as  amended. 

Remington  on  Bankruptcy,  Sees.  1207i  to    1210. 

In  re  Economical  Printing  Co.,  110  Fed.  514. 

York  Mfg.  Co.  V.  Cassell,  201  U.  S.  344;  50  h. 
Ed.  782. 

But,  Section  47a  of  the  Act,  as  amended  in  1910, 
confers  upon  trustees,  ''as  to  all  property  in  the 
custody  or  coming  into  the  custody  of  the  bank- 
ruptcy court,  all  the  rights,  remedies  and  powers 
o/ a  creditor  holding  a  lien  by  legal  or  equitable 
proceedings  thereon''  The  purpose  of  such  amend- 
ment relates  not  to  the  validity  of  liens  establish- 
ed and  recognized  under  State  laws;  but  only  to  the 
trustee's  right  to  question  claims  that  are  defective 
or  invalid  under  such  laws.  Section  70  of  the  Act 
fixes  the  trustee's  title. 

Loveland  on  Bankruptcy  (4th  Ed.),  section  372. 
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In  re  Morris  204  Fed.  770. 

In  re  Raymond  Box  Company,  205  Fed.  618. 

Big  Four  Implement  Co.  v.  Wright,  207  Fed.  535. 

In  re  Stern,  208  Fed.  488. 

Corey  v.  Blackwell  Lbr.  Co  (Idaho),  135  Pac.  742. 

Memorandum  Decision  of  Judge  Dietrich  (Rec- 
ord pp.  26  to  32). 

The  Committee  Report  of  the  House  of  Repre- 
sentatives, bearing  upon  the  object  of  the  amend- 
ment of  the  above  Section  47,  and  quoted  in  Appel- 
lant's Brief  at  pages  18  and  19,  shows  the  purpose  of 
Congress  to  have  been  to  give  to  the  trustee  the  right 
and  power  to  attack  lien  claims  because  of  some  in- 
herant  defect  therein,  or  because  of  failure  to  place 
the  same  of  record  where  the  State  law  required  such 
to  be  done;  and,  further,  shows  that  the  intention  of 
Congress  was  to  recognize  the  laws  of  the  State 
where  the  property  involved  is  situated. 

The  cases  of  In  re  Morris,  204  Fed.  770;  In  re 
Raymond  Box  Co.,  205  Fed  618;  and  Corey  v.  Black- 
well  Lumber  Co.  (Idaho),  135  Pac.  742,  supra,  cited 
in  appellant's  Brief  at  pages  14  and  15,  exactly  sus- 
tain our  view  of  the  purpose  of  Congress  in  amend- 
ing Section  47  of  the  Bankruptcy  Act  in  1910.  In  the 
case  of  In  re  Morris,  204  Fed.  770,  cited  in  Appel- 
lant's Brief  at  page  11,  where  creditors  objected  to 
the  discharge  of  the  trustee  for  the  reason  that,    un- 
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der  the  decision  in  Butler  v.  Badouine,  82  N.  Y.  Supp. 
773;  69  N.  E.  1121,  the  trustee  after  the  bankrupt's 
discharge  would  not  have  the  right  or  power  to  reach 
the  income  from  a  certain  trust  fund  belonging  to 
the  bankrupt,  the  Court  remarked  that  such  an  ob- 
jection would  have  been  good  prior  to  the  amend- 
ment of  1910;  but  that  such  objection  is  no  longer 
good,  the  Court  saying: 

"It  is  not  surprising,  therefore,  to  find  that 
subsequent  to  the  Badouine  decision  Congress  in 
1910  amended  the  Bankruptcy  Act,  Section  47 
(a)  2  *  *  "^  *.  Since  the  right  to  take  proceed- 
ings to  recover  surplus  income  such  as  there  is 
alleged  to  be  here,  in  the  interests  of  all  credi- 
tors, is  now  vested  in  the  trustee,  and  that  right 
will  be  unaffected  by  a  discharge,  there  is  no 
longer  any  reason  for  postponing  an  application 
for  discharge.'' 

In  the  case  of  In  re  Raymond  Box  Compan3^  205 
Fed.  618,  (C.  C.  A.  9th  Cir.),  cited  in  Appellant's 
Brief  at  page  15,  where  a  Chattel  Mortgage,  not  re- 
corded as  required  by  the  State  laws  of  Washington, 
was  filed  with  the  trustee  as  a  secured  claim,  the 
Court  held  that  under  the  amendment  of  1910  the 
trustee  might  attack  the  mortgage  claim,  because  of 
the  failure  to  record  the  same  as  required  by  the  re- 
cording act  of  the  State.  From  the  decision  in  said 
case  it  will  be  observed  that  the  laws  of  Washington 
provide: 

"A  mortgage  of  personal  property  is  v^oid  as 
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against  creditors  of  the  mortgaoror  or  subsequent 
purchaser,  and  incumbrances  of  the  property  for 
value  and  in  good  faith,  unless  *****  it  is  re- 
corded in  the  same  manner  as  is  required  by  law 
in  conveyance  of  real  property." 

The  Chattel  Mortgage  Lien  was,  therefore,  de- 
nied, because  the  State  law,  quoted  supra,  made  the 
mortgage  lien  void  as  against  creditors  of  the  bank- 
rupt; and,  because  Section  47a  of  the  Bankruptcy 
Act,  as  amended  in  1910,  gives  the  trustee  the  rights, 
remedies  and  powers  of  a  judgment  creditor.  In 
Idaho,  there  is  no  law  providing  that  a  vendor's  lien 
is  void  as  against  creditors  of  the  purchaser;  neither 
is  there  any  law  providing  for  or  making  it  possible 
to  record  such  a  lien.  On  the  contrary,  it  is  express- 
ly provided  that  the  vendor's  lien  is  valid  against 
every  one  claiming  under  the  debtor,  except  a  pur- 
chaser or  incumbrancer  in  good  faith  and  for  value. 

Section  3443,  Idaho  Revised  CodeS;  reads: 

"  The  liens  of  vendoj-s  and  purchasers  of 
real  property  are  valid  against  every  one 
claiming  under  the  debtor,  except  a  purchaser 
or  incu7nbrancer  in  good  faith  and  for  value." 

The  foregoing  section  of  the  Idaho  Codes  estab- 
lishes, conclusively,  the  sole  manner  by  which  the 
vendor's  lien  is  lost  in  Idaho.  At  most,  the  trustee 
has  no  greater  rights  than  has  a  judgment    creditor. 
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But,  such  a  creditor  is  not  "a  purchaser  or  incum- 
brancer and  for  value." 

Dawson  v.  McCarty,  57  Pac.  816. 

Heister's  Lessee  (Pa.)  4  Am.  Dec.  417,  at  page 
422.) 

Pacific  State  Bank  v.  Coats,  205  Fed.  618,  625 
(C.  C.  A.,  9th  Circuit). 

Pomeroy's  Equity  Jurisdiction,  section  721. 

In  the  case  of  Corey  v.  Blackwell  Lumber  Co. 
(Idaho),  135  Pac.  742,  cited  in  Appellant's  Brief  at 
page  15,  the  supreme  court  of  Idaho,  construing  the 
amendment  of  1910  to  section  47a  of  the  Bankruptcy 
Act,  cited  Loveland  on  Bankruptcy  (4th  Kd.),  section 
372,  and  quoted  with  approval  as  follows: 

"  The  effect  of  said  amendment  is  that  the 
trustee  may  now  challenge  any  security  or  con- 
veyance that  a  lien  or  judgment  creditor  might 
have  challenged  had  the  bankruptcy  not  inter- 
vened. 

The  cases  of  Kerr  v.  Finch.  135  Pac.  1165,  cited 
in  Appellant's  Brief  at  page  16,  and  Blake  v.  Pine 
Mountain  Iron  &  Coal  Co.,  76  Fed.  624,  cited  in  Ap- 
pellant's Brief  at  page  17,  do  not  involve  facts  or  is- 
sues even  remotely  related  to  those  found  in  the  case 
now  under  consideration; and,  consequently,  they  have 
no  bearing  upon  the  controversy  now  before  the 
court. 

On  the  question  of  laches,  raised  by  the  trustee's 
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first  assignment  of  error  (Record  pp.  39  and  40),  I  will 
call  attention  to  the  fact  that  the  land  in  controversy 
was  sold  to  the  Lane  Lumber  Company  on    March  6, 
1911  (Record  p.  32);  that  the  petition   in  bankruptcy 
was  filed  against  said  company  on  June  20,  1911  (Re- 
cord p.  34);  that  the  company  was  adjudged    a   bank- 
rupt on  July  29,  1911  (Record  p,    33);    and    that    the 
vendor's  lien  claim  of  M.  K.  Wall  was    filed   on   June 
19,  1912  (Record  p,  33).     There  was  no  occasion  call- 
ing for  the  filing  of  the  lien  claim  until  the   company 
was    adjudged  a  bankrupt  and  the  trustee    qualified. 
Indeed    it    is    not   likely  that  the  claimant  ever    sup- 
posed  that  he  would  encounter  difficulty  in  collecting 
the  debt.  Nor  is  it  likely  that  he  knew  of  his  right  to 
a    vendor's  lien  for  the  unpaid  purchase  price  of   the 
lands  sold.      The  State  Legislature  undoubtedly   en- 
acted the    vendor's  lien  Statutes,    quoted    above,   for 
the  very  purpose  of  protecting   just   such   creditor's 
as  the  claimant  here.   E)ven  though  it  be  conceded,  for 
the    sake  of  argument,  that  section  3443,   Idaho    Re- 
vised Codes,  supra,  did  not  establish  and  limit  exclu- 
sively, the  sole  manner  in  which  the  vendor's  lien  can 
be  lost,  the  defense  of  laches  could  not  be  maintained 
in  this  case,  because  no  delay  in  asserting  the  lien  oc- 
curred; and,  because,  as  said  by  this  Court  in  the  case 
of    London  &  San  Francisco  Bank  v.  Dexter   Horton 
&  Company,  126  Fed.  593  (C     C.    A.,    9th    Circuit), 
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supported  by  authorities  therein  cited  at  pag-eGOl: 

"One  principle  pervades  all  cases  involvinor 
the  defense  of  laches,  however,  and  that  is,  that 
not  only  must  there  be  a  seemingly  unnecessary 
delay  on  the  the  part  of  the  plaintiff  in  bringing 
or  prosecuting  his  action,  but  that  by  reason  of 
some  change  in  the  condition  or  relations  of  the 
property  or  parties  occuring  during  the  period 
of  delay,  it  would  be  inequitable  to  permit  the 
claim  of  plaintiff  to  be  enforced." 

Felix  V.  Patrick,  145  U.  S.  3l7;  36  L.  Ed.  719. 

Bartlett  v.  Ambrose,  78  Fed,  839. 

Selna  v.  Selna  (Calif.),  58  Pac.  16. 

Obert  V.  Obert,  12  N.  J.  Eq.  423. 
And,  wherein  has  any  delay  in  asserting  the  vendor's 
lien  caused  prejudice  to  the  trustee  or  to  the  bank- 
rupt estate?  Or,  what  change  in  the  condition  or  re- 
lations of  the  property  or  parties  has  occurred  which 
would  not  make  it  inequitable  to  permit  the  lien  to  be 
enforced? 

In  view  of  the  vendor's   lien    Statutes    of    Idaho, 

supra,  and  of  Section  67  (d)  of  the  Bankruptcy  Act. 
and  of  the  equitable  nature  of  proceedings  in  bank- 
ruptcy and  of  the  relief  asked,  I  respectfully  submit 
that  the  Memorandum  Decision  and  the  Judgment 
of  the  Honorable  District  Judge,  and  each  of  them, 
should  be  sustained  and  affirmed. 

Respectfully  Submitted, 

FRANK  LANGLFY, 

Attorney  for  Appellee, 
Address:  Coeur  d'Alene  Idaho. 
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Service  of  the  foregoing   Brief  of   M.  K.  Wall, 
Appellee,  is  hereby  accepted,  by  the  receipt  of  a  copy 

thereof,    this  ..^Lf^d.. day    of  ....w^..-fj^.^...^.^ 

A.  D.,  1914. 

^  )i.  X  r'..^ 

Attorney  for  Trustee. 
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THE  UNITED  STATES  CIRCUIT  COURT  OF 
APPEALS  FOR  THE  NINTH  CIRCUIT. 


SAMUEL  L.  BOYD,  as  Trustee  in  Bankruptcy  of 
THE  LANE  LUMBER  COMPANY,  LIMIT- 
ED, a  Corporation,    Bankrupt, 

Appellant, 


M.  K.  WALL,  Appellee. 


In  the  Matter  of  THE  LANE  LUMBER  COM- 
PANY, LIMITED,  a  Corporation,  Involuntary 
Bankrupt. 


Upon  appeal  from  the  United  States    District  Court 
for  the  District  of  Idaho,  Northern  Division. 


It  was  not  the  intention  of  the  appellant  to  ask 
leave  of  this  Court  to  file  a  reply  brief  but  owing  to 
one  phase  of  the  litigation  developed  by  the  appellee, 
we  beg  leave  to  submit  the  following,  bearing  upon 
the  "incumbrancer  in  good  faith  and  for  value"  por- 
tion of  Section  3443  of  the  statute  under  considera- 
tion. 

In  the  Idaho  Revised  Statutes  of  1887  the  ven- 
dor lien  sections  herein  referred  to  are  §3440  and 
3442. 

In  the  Idaho  Revised  Codes  of  1898  we  find  the 
identical  sec'  ions  being    §3441  and  3443. 
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The  Bankruptcy  Act  was  enacted  in  1898  after 
the  enactment  of  the  said  vendor  lien  sections,  which 
proves  that  the  Legislature  of  Idaho  could  not  have 
contemplated  the  passage  or  operation  thereon  of 
any  Federal  Bankruptcy  statute. 

The  Supreme  Court  of  Idaho  has  never  passed  on 
its  vendor  lien  sections  nor  can  we  have  any  good 
reason  for  believing  that,  when  called  upon  to  do  so 
in  a  case  where  the  facts  are  similar  to  those  herein, 
the  Supreme  Court  will  sustain  a  vendor's  unasserted 
equity  against  the  asserted  rights  of  the  trustee 
under  the  Bankruptcy  Act. 

There  can  be  no  dispute  that,  as  a  representa- 
tive of  the  creditors,  the  trustee  on  his  appointment 
and  qualification  became  vested  with  title  to  the  bank- 
rupt's property  in  good  faith,  as  said  in  section  47a, 
"with  all  the  rights,  remedied,  and  powers  of  a 
creditor,  holding  a  lien  by  a  legal  or  equitable  pro- 
ceedings thereon." 

The  2nd  section  of  the  statute  relied  upon  by  ap- 
pellee provides  that  the  vendor  liens  are  valid  against 
everyone  claiming  under  the  debtor,  "except  a  pur- 
chaser or  incumbrancer  in  good  faith  and  for  value." 

The  lien  acquired  under  the  Bankruptcy  Act  by 
the  Trustee,  for  the  creditors,  makes  him  an  "incum- 
brancer in  good  faith,"  and  the  credit  extended  by 
the  various  creditors  of  the  bankrupt  is  the    "value." 
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"An    incumbrance  is  defined  as  a  burden,  an    ob- 
struction, impediment." 

Anderson's  Dictionary  of  Law,  p.  533. 
"An    attachment    levied  upon  the  land    is    an  in- 
cumbrance." 

Kelsey  v.  Remer,  43  Conn.  129,  29  Am.  Rep.  638- 

689-640  (Conn). 
"The  lien  of  an  attaching  creditor   is    an  incum- 
brance, equally  with  a  mortgage." 

Spang-ler  v.  West  43  P.  905-907.  (Colo.). 
•'A    judgment    is  an  incumbrance,    and    the   holder 
thereof  is  an  incumbrancer." 

Devoe  v.  Runkle  74  P.  836-837-838.  (Wash.) 
An  attachment  is  an  incumbrance  "and  shall  take 
precedence  of  an  unrecorded  title  or   interest  of  which 
the    attaching    creditor  had  no  notice  before  attach- 
ment." 

Teller  v.  Hill  72  P.  811-813.    (Colo.). 

In  view  of  the  foregoing  principals,  and  the  de- 
cisions in  support  of  our  contention  that  the  trustee 
has  a  right  to  contest  the  vendor's  lien  as  a  purchaser 
or  incumbrancer  in  good  faith  and  tor  value,  it  follows 
that  the  rules  of  equity,  applying  to  liens,  cited  in 
our  opening  brief,  make  it  quite  evident  that  the 
title  to  the  land  acquired  by  the  trustee  causes  a 
postponement  of  the  vendor's  lien  right  which  there- 
by   loses  its  precedence  and  is  postponed  to  the    sub- 
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sequent  equity  and  title  of  the  trustee  on  account  of 
the  negligence  and  laches  of  the  claimant  and  the 
operation  of  the  Bankruptcy  Act  as  amended. 

Under  Section  3149,  Idaho  Revised  Codes,  the 
lien  claimant  might  have  protected  his  vendor  lien  by 
filinsr  notice  thereof  with  the  County  Recorder  of  the 
county  in  which  the  land  is  situated,  as  materialmen, 
laborers  and  other  lien  claimants  are  required  to  do. 
The  last  mentioned  class  of  lien  claimants  must  file 
their  claims  for  record  within  60  days  after  furnish- 
ing the  material  or  performing  the  labor  or  they  lose 
their  statutory  lien.  This  court  should  not  say  that 
a  vendor's  lien  claimant,  a  freeholder,  a  man  necessar- 
ily more  experienced  in  the  business  world  than  a 
laborer,  shall  be  given  a  preference  and  an  advantage 
over  the  sinew  of  our  nation. 

Respectfully  submitted. 

*i  construction  ^'  ^'  LA  VEINE, 

liT/reeB         V.  Attorney  for  Appellant 

eJlgCT^n.  Address:  Coeur  d'Alene,  Idaho. 

^'        U.S.        PO-'^'' 

a^.        JOHN  H.  WOURMS, 
Amicus  Curiae, 
Address:  Wallace,  Idaho. 

A  copy  of  the  foregoing  brief  received  this 

day  of  Feb.  1914.  at  Coeur  d'Alene  Idaho. 


Attorney  for  Appellee. 
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[Names  and  Addresses  of  Attorneys.] 
E.    N.  LaVElNE,  Attorney    for  Samuel    L.  Boyd, 
Trustee  of  the  Lane  Limiber  Company,  Limited, 
a  Corporation,  Involuntary  Bankrupt. 

Residence  and  P.  O.  Address :  Coeur  d^Alene, 
Idaho. 

FRANK   LANGLEY,   Attorney   for  Mary   Wall, 
Claimant. 

Residence  and  P.  0.  Address :  Coeur  d'Alene, 
Idaho. 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

IN  BANKRUPTCY— No.  449. 

In  the  Matter  of  LANE  LUMBER  COMPANY, 
LLMITEB,  a  Corporation, 

Involuntary  Bankrupt. 
Proof  of  Claim. 

At  Harrison,  in  the  county  of  Kootenai,  State  of 
Idaho,  on  the  Gth  day  of  September,  1911,  came  Mary 
WaU,  of  Harrison,  Kootenai  County,  State  of  Idaho, 
and  made  oath  and  says  the  Lane  Lumber  Company, 
Limited,  a  corporation,  against  whom  a  petition  for 
adjudication  of  bankruptcy  has  been  filed,  was  at 
and  before  the  filing  of  said  petition,  and  still  is 
justly  indebted  to  said  deponent  in  the  sum  of  one 
thousand  sixty-six  and  25/100  ($1,066.25)  dollars, 
as  is  evidenced  by  a  certain  promissory  note  for  the 
sum  of  $750.00  dated  at  Lane,  Idaho,  December  2d, 
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1907,  executed  by  said  bankrupt,  in  favor  of  depon- 
ent, said  note  being  hereto  attached,  made  part 
hereof,  filed  herewith  and  marked  exhibit  **A";  and 
as  evidenced  by  a  certain  check  for  the  sum  of  eighty 
dollars,  dated  at  Harrison,  Idaho,  March  19,  1910, 
executed  by  said  bankrupt  in  favor  of  deponent,  said 
check  being  hereto  attached,  made  part  hereof,  filed 
herewith  and  marked  exhibit  **B";  that  the  consid- 
eration for  said  promissory  note  is  as  follows:  That 
deponent  sold  to  said  bankrupt  the  following  de- 
scribed property,  and  that  said  promissory  was  given 
in  payment  part  of  the  purchase  price  thereof :  The 
noi*th  one-half  of  the  northeast  quarter  (NE.  %  ^f 
NE.  1/4)  and  north  one-half  of  the  northwest  quarter 
(N.  1/2  of  the  NW.  14)  of  section  thirty-four  (34), 
township  forty-nine  (49)  north  of  range  two  (2)  east, 
B.  M. ;  that  the  consideration  for  said  check  is  as  fol- 
lows:    [1*] 

EXHIBIT  **A." 
In  payment  for  work,  labor  and  services  per- 
foi-med  at  Kootenai  camp  between  the  15th  day  of 
November,  1909,  and  the  1st  day  of  May,  1910,  at  the 
i-ate  of  $40.00  per  month  less  $140.00  credit,  as  per 
itemized  statement  attached  hereto  and  made  a  part 
hereof,  and  filed  herewith,  and  that  the  M.  A.  Wall, 
payee  in  said  check,  and  the  Mary  Wall,  payee  in 
said  promissory  note,  is  one  and  the  same  person, 
and  is  the  person  who  makes  this  proof  of  claim; 
that  no  part  of  said  debt  has  been  paid,  and  that 
there  are  no  setoffs  or  counterclaims  to  the  same,  and 
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that  the  deponent  has  not  nor  has  any  person  by  her 
order  or  to  her  knowledge  or  belief  for  her  use  had 
or  received  any  manner  of  security  for  said  debt 
whatever,  and  that  no  judgment  has  been  rendered 
thereon ;  and  that  no  note  has  been  given  for  the  pay- 
ment of  said  sum  of  $80.00  evidenced  by  said  check. 

MARY  WALL. 

Subscribed  and  sworn  to  before  me  this  6th  day 
of  September,  1911. 

[Seal]  M.  A.  KIGER, 

Notary  Public.     [2] 

Harrison,  Idaho,  Sept.  6, 1911. 
Lane  Lumber  Company  Company,  Ltd. 

To  Mary  Wall. 
1909. 

Nov.  1/2  mo.  For  work,  labor  and  services 
performed  at  Kootenai 
Camp  at  the  agreed  wages 
of  $40.00  per  month  clerk- 
ing and  keeping  books ....  $  20 .  00 
Dec.    1    mo.  *'  ''  ....     40.00 

1910. 

Jan.  1  mo.    "        ''  ....  40.00 

Feb.  1  mo.    ''  "■  ....  40.00 

Mar.  1  mo.    '^        ''  ....  40.00 

Apr.  1  mo.    ''  "      ....  40.00 


$220.00 


Credit: 
By  check 140.00 

[3]  $  80.00 
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[Endorsed]  :  In  Matter  of  Lane  Lumber  Co.,  Ltd., 
a  Corporation,  Bankrupt.  Proof  of  Claim  and 
Power  of  Attorney  from  Mary  Wall.  Amt.  $1066.25. 
Allowed.  Filed  this  7th  day  of  Sept.  1911,  at  10 
o'clock  A.  M.  L.  L.  Lewis,  Referee.  Filed  Dec.  23, 
1913.     A.  L.  Richardson,  Clerk.     [4] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

IN  BANKRUPTCY— No.  449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 

Amended  Proof  of  Claim. 

State  of  Idaho, 

County  of  Kootenai, — ss. 

At  Harrison,  in  the  county  of  Kootenai,  State  of 
Idaho,  on  the  10  day  of  June,  1912,  came  Mary  Wall, 
of  said  city  of  Harrison,  and  made  oath  and  says: 
That  the  Lane  Lumber  Company,  Ltd.,  a  corpora- 
tion, against  whom  a  petition  for  adjudication  of 
bankruptcy  has  been  filed,  was  at  and  before  the  fil- 
ing of  said  petition,  and  still  is,  justly  indebted  to 
said  deponent  in  the  sum  of  one  thousand  twenty- 
three  and  35/100  dollars  ($1,023.35),  as  is  evidenced 
by  a  certain  promissoiy  note  for  $750.00,  with  inter- 
est at  the  rate  of  7%  per  annum  from  date  until 
paid,  dated  at  Lane,  Idaho,  December  2,  1907,  exe- 
cuted by  said  bankrupt  in  favor  of  deponent,  said 
note  being  attached  to  the  original  proof  of  claim 
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filed  herein  on  the  7th  day  of  September,  1911, 
marked  exhibit  "A";  and  as  evidenced  by  a  certain 
check  for  the  sum  of  eighty  dollars  ($80.00),  dated 
at  Harrison,  Idaho,  March  19, 1910,  executed  by  said 
bankrupt  in  favor  of  deponent,  and  being  attached 
to  said  original  proof  of  claim  and  marked  exhibit 
**B";  that  the  consideration  for  said  promissory  note 
is  as  follows,  to  wit:  That  on  or  about  the  2  day  of 
December,  1907,  deponent  sold  and  delivered  to  said 
bankrupt  the  north  half  of  the  northeast  quarter  and 
the  north  half  of  the  northwest  quarter  of  section 
thirty-four  in  township  forty-nine  north,  range  two 
east  of  Boise  Meridian,  in  Shoshone  County,  State 
of  Idaho,  and  said  note  was  executed  and  delivered 
by  said  bankrupt  to  deponent  in  payment  of  part  of 
the  price  of  [5]  said  premises  which  have  never 
been  transferred  or  conveyed  by  said  bankrupt  to  any 
purchaser  or  incumbrancer  in  good  faith  and  for 
value;  and  that  said  note  is  unpaid  and  unsecured 
otherwise  than  by  the  personal  obligation  of  said 
bankrupt;  and  that  under  the  laws  of  the  State  of 
Idaho  deponent  is  entitled  to  a  vendor's  lien  against 
said  premises  for  the  amount  due  upon  said  note,  to 
wit :  $750.00  principal,  and  $186.35  interest ;  that  the 
consideration  for  said  claim  for  said  sum  of  $80.00 
evidenced  by  said  check  is  as  follows,  to  wit:  That 
deponent  was  employed  by  said  bankrupt  between 
November  15, 1909,  and  May  1, 1910,  as  a  bookkeeper 
and  clerk,  at  Kootenai  Camp,  for  the  price  of  $40.00 
per  month ;  that  deponent  under  such  contract  per- 
formed such  labor  and  received  such  pay  therefor 
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as  is  shown  by  the  itemized  statement  hereto  attached 
and  marked  exhibit  "B,"  the  deponent  under  such 
emplo}'ment  earning  the  sum  of  $220.00,  and  receiv- 
ing pay  thereon  in  the  sum  of  $140.00,  leaving  a  bal- 
ance due  in  the  sum  of  $80.00,  which  sum  is  evidenced 
by  said  check,  which  sum  with  interest  amounting  to 
$7.00  deponent  claims  as  an  unsecured  claim  against 
said  bankrupt.  That  deponent  and  M.  A.  Wall, 
payee  in  said  check,  are  one  and  the  same  person. 

That  no  part  of  said  debts  or  either  of  them  has 
been  paid,  and  that  there  are  no  setoffs  or  counter- 
claims to  the  same,  and  the  deponent  has  not  nor  has 
any  person  by  his  order  or  to  his  knowledge  or  be- 
lief for  her  use  had  or  received  any  manner  of  secur- 
ity for  said  debts  whatever;  and  that  no  judgment 
has  been  rendered  thereon;  and  that  no  note  other- 
wise than  as  hereinbefore  mentioned  has  been  given 
for  said  debts;  that  said  exhibits  marked  "A"  and 
**B,"  respectively,  and  attached  to  said  Original 
Proof  of  Claim  are  hereby  referred  to  and  made  a 
part  of  this  Amended  Proof  of  Claim. 

Deponent  prays  the  Court  to  allow  and  pay  said 
sum  of  $750.00  and  $186.35,  respectively,  due  on  said 
promissory  note,  as  a  preferred  and  secured  claim, 
and  that  the  same  be  declared  [6]  to  be  a  lien 
against  said  premises,  and  that  such  premises  be  sold 
and  the  proceeds  arising  from  the  sale  thereof  be 
applied  towards  the  payment  of  the  amount  so  due 
upon  said  promissory  note;  and  that  said  sum  of 
$87.00  be  allowed  and  paid  as  an  imsecured  claim 
against  said  bankrupt  estate. 

MARY  WALL. 
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Subscribed  and  sworn  to  before  me  this  10  day  of 
June,  A.  D.  1912. 

[Seal]  FRANK  LANGLEY, 

Notary  Public.     [7] 

Exhibit  **B"  [Itemized  Statement  Rendered  by 
Lane  Lumber  Company  to  Mary  Wall. 

Harrison,  Idaho,  September  6,  1911. 
Lane  Lumber  Company,  Ltd. 

To  Mary  Wall. 
1909.  i 

Nov.  1/2  mo.  For  work,  labor  and  services 
performed  at  Kootenai 
Camp  at  the  agreed  wages 
of  $40.00  per  month  clerk- 
ing and  keeping  books ....  $  20 .  00 
Clerking  and  keeping  books . .     40 .  00 


Dec. 

1 

mo. 

1910. 

Jan. 

1 

mo. 

Feb. 

1 

mo. 

Mar. 

1 

mo. 

Apr. 

1 

mo. 

n 


a  a 


.     40 

.00 

.     40.00 

.     40.00 

.     40. 

,00 

■  $2120.00 
Credit 140.00 


By  check $  80.00 

[8] 

[Endorsed] :  #449.  In  the  District  Court  of  U. 
iS.,  Dist.  of  Idaho,  Northern  Division.  In  the  Mat- 
ter of  Lane  Lbr.  Co.,  Ltd.,  a  Corporation,  Bankrupt. 
Petition   to   File   Amended   Proof   of   Claim   and 
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Amended  Proof  of  Claim  by  Mary  Wall.  Filed  this 
13th  day  of  Jime,  1912,  at  9:00  A.  M.  L.  L.  Lewis, 
Referee.  Kiger  &  Langley,  Attorneys  for  Peti- 
tioner, Residing  at  Coeur  d'Alene,  Idaho.  Filed 
Dee.  23, 1913.    A.  L.  Richardson,  Clerk.     [&] 

Exhibit  "A"  [Promissory  Note]. 

Lane,  Idaho,  December  2,  1907. 
$750.00 

On  demand,  after  date,  without  grace  we  promise 
to  pay  to  the  order  of  Mary  Wall  Seven  Hundred 
Fifty  Dollars  in  gold  coin  of  the  United  States  of 
America,  of  the  present  standard  value,  with  interest 
thereon,  in  like  gold  coin,  at  the  rate  of  seven  per  cent 
per  annum  from  date  until  paid,  for  value  received. 
Interest  to  be  paid  annually  and  if  not  so  paid,  and 
whole  simi  of  both  principal  and  interest  to  become 
immediately  due  and  collectible,  at  the  option  of  the 
holder  of  this  note.  And  in  case  suit  or  action  is 
instituted  to  collect  this  note,  or  any  portion  thereof, 
we  promise  and  agree  to  pay  in  addition  to  the  costs 
and  disbursements  provided  by  statute.  Fifty  Dollars 
in  like  gold  coin  for  attorney's  fees  in  said  suit  or 
action. 

LANE  LUMBER  CO.,  LTD. 

Per  P.  H.  WALL, 
President. 
Due  on  demand  at  Office  Lane,  Idaho. 
[Seal]  M.  K.  WALL, 

Secretary.     [10] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 

Second  Amended  Proof  of  Claim  of  Mary  Wall, 
Secured  Debt. 
State  of  Idaho, 
County  of  Kootenai, — ss. 

At  Harrison,  in  said  county  of  Kootenai,  State  of 
Idaho,  in  said  district  of  Idaho,  on  the  21st  day  of 
August,  1912,  came  Mary  Wall,  of  said  city  of  Har- 
rison, in  the  county.  State  and  district  aforesaid, 
and  made  oath  and  says  that  she  filed  her  original 
proof  of  claim  herein  on  September  7,  1912,  and 
that  by  leave  of  Court  first  had  and  obtained  she  filed 
her  amended  proof  of  claim  herein  on  June  13,  1912, 
and  that  by  reason  of  objections  thereto  filed  by  the 
trustee  of  said  bankrupt  estate  and  under  the  in- 
structions by  the  Court  said  proof  of  claim  and 
amended  proof  of  claim  are  hereby  amended  so  as 
to  segregate  that  portion  thereof  claimed  as  a  secured 
debt  from  that  portion  thereof  claimed  as  an  un- 
secured debt,  leave  of  Court  therefor  having  been  first 
had  and  obtained,  and  that  she  claims  herein  only 
that  portion  thereof  claimed  as  a  secured  debt ;  that 
the  Lane  Lumber  Company,  Limited,  a  corporation, 
against  whom  a  petition  for  adjudication  of  bank- 
ruptcy has  been  filed,  was  at  and  before  the  filing  of 
said   petition,  and   still  is,  justly  indebted  to   said 
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deponent  in  the  sum  of  nine  hundred  thirty-six  and 
35/100  dollars  ($936.35),  the  same  being  $750  prin- 
cipal and  $186.35  interest  thereon ;  that  said  debt  is 
evidenced  by  and  this  claim  is  based  upon  the  hereto 
attached  promissory  note  marked  Exhibit  ''A,"  and 
[11]  made  part  hereof,  dated  December  2, 1907,  for 
the  sum  of  $750,  T\dth  interest  thereon  at  the  rate  of 
1%  per  annum  from  date  until  paid,  executed  and 
delivered  by  said  bankrupt  to  deponent,  who  is  now, 
and  at  all  times  herein  mentioned  has  been,  the  owner 
and  holder  thereof;  that  the  consideration  of  said 
debt  and  of  the  execution  and  delivery  of  said  note 
is  as  follows,  to  wit ; — that  on  or  about  December  2, 
1907,  deponent,  being  then  the  owner  of  the  north 
half  of  the  northeast  quarter  and  the  north  half  of  the 
northwest  quarter  of  section  thirty-four,  in  township 
forty-nine  north,  range  two  east  of  Boise  Meridian, 
in  Shoshone  County,  State  of  Idaho,  granted,  bar- 
gained, sold  and  conveyed  said  premises  to  said 
bankrupt  for  the  price  of  $1350.00;  that  no  part  of 
said  debt  or  price  has  been  paid  except  the  sum  of 
$600.00;  and  that  said  promissory  note  was  executed 
and  delivered  by  said  bankrupt  to  deponent  as  an 
evidence  of  the  unpaid  part  of  said  price;  and  that 
the  only  securities  held  by  this  deponent  for  said 
price  are  the  following,  to  wit,  that  said  debt  is  the 
unpaid  part  of  the  price  of  said  premises  sold  as 
aforesaid  and  is  unsecured  otherwise  than  by  the  per- 
sonal obligation  of  said  bankrupt ;  and  that  neither 
at  the  present  time  nor  at  the  time  when  said  debt 
was  first  filed  herein  as  a  secured  debt  had  said  bank- 
rupt sold  or  transferred  said  premises  to  any  pur- 
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chaser  or  incumbrancer  in  good  faith  and  for  value ; 
and  that  deponent  asserts  and  claims  a  vendor's  lien 
against  said  premises  and  against  the  proceeds  result- 
ing from  any  sale  that  may  be  made  of  the  same  by 
this  Court  or  by  said  bankrupt  or  its  successors ;  said 
claim  of  lien  is  based  upon  sections  3441  and  3443  of 
the  Revised  Code  of  the  State  of  Idaho  and  upon  the 
Bankniptcy  Laws  of  the  United  States  and  upon  the 
Rules  and  Practices  of  Courts  of  Equity. 

Wherefore,  deponent  prays  the  Court  to  adjudge 
said  debt,  to  mt,  the  sum  of  nine  hundred  thirty-six 
and  315/100  dollars  ($936.35),  to  be  a  lien  against 
said  premises,  and  to  order  [12]  such  premises 
sold  for  the  highest  and  best  price  obtainable,  and  that 
said  debt  be  paid  as  a  secured  debt  out  of  the  proceeds 
resulting  from  such  sale,  and  that  after  all  funds  out 
of  v^hich  said  debt  is  entitled  to  be  paid  as  a  secured 
debt  are  exhausted,  the  deficiency,  if  any  there  shall 
be,  be  allowed  and  paid  as  an  unsecured  debt  against 
said  estate,  and  for  such  other  and  further  relief  as 
to  the  Court  may  seem  meet  and  proper  in  the  prem- 
ises, and  deponent's  costs  and  disbursements  in  this 
proceeding  expended. 

MARY  WALL, 
Creditor. 

Subscribed  and  sworn  to  before  me  this  21st  day  of 
August,  A.  D.  1912. 

[Seal]  FRANK  LANGLEY, 

Notary  Public.     [13] 

[Endorsed] :  #449.  In  the  District  Court  of  the 
U.  S.  for  the  District  of  Idaho,  Northern  Division. 
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In  the  Matter  of  the  Lane  Lumber  Company,  Limited, 
a  Corporation,  Involuntary  Bankrupt.  Second 
Amended  Proof  of  Claim  of  Mary  Wall,  Secured 
Debt.  Amount,  $936.35.  Record,  p.  1421  to  1424. 
Filed  this  22d  day  of  August,  1912,  at  2 :15  P.  M.  L. 
L.  Lewis,  Referee.  Filed  Dec.  23, 1913.  A.  L.  Rich- 
ardson, Clerk.     [14] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

No.  449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 

Order  Allowing  Secured  Claim  of  Mary  Wall. 

The  second  amended  proof  of  secured  debt  of 
Mary  Wall,  a  creditor  herein,  and  the  objections  of 
Samuel  L.  Boyd,  trustee  of  said  estate,  the  Northern 
Trust  Company,  Union  Iron  Works,  Bank  of  Cali- 
fornia, Post,  Avery  &  Higgins,  and,  all  other  objec- 
tions thereto,  having  come  regularly  for  hearing, 
Frank  Langley  appearing  of  counsel  for  said  Mary 
Wall,  and  E.  N.  LaVeine,  A.  E.  Russell,  Reed  & 
Boughton,  and  John  H.  Wourms  appearing  for  the 
trustee.  Bank  of  California,  Post,  Avery  &  Higgins, 
the  petitioner  creditors  herein,  and  Harry  L.  Day, 
assignee  of  the  State  Bank  of  Commerce,  respec- 
tively, H.  M.  Stephens  appearing  for  the  Carnegie 
Trust  Company,  and,  after  argument  of  respective 
counsel,  the  consideration  of  briefs  submitted,  and 
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entire  matter  having  been  first  duly  considered,  and 
the  Court  being  fully  advised  in  the  premises : 

IT  IS  ORDERED  that  the  said  objections  herein 
submitted,  and  each  of  them,  be,  and  the  same  are, 
hereby  overruled : 

IT  IS  FURTHER  ORDERED  that  the  claim  of 
the  said  Mary  Wall  be,  and  the  same  is,  hereby 
allowed  in  the  sum  of  Nine  Hundred  Thirty-six  and 
35/100  ($936.35)  Dollars: 

IT  IS  FURTHER  ORDERED  that  the  said  Mary 
Wall  be,  and  she  is  hereby,  declared  to  have  a  ven- 
dor's lien  on  the  north  half  of  the  northeast  quarter 
(N.  1/2  NE.  1/4)  and  the  north  half  of  the  northwest 
quai-ter  (N.  1/2  NW.  14)  of  section  thirty-four  (34), 
[15]  township  forty-nine  (49),  north  range  2  E., 
B.  M.,  Shoshone  County,  Id'aho,  the  property  of  said 
bankrupt,  for  the  said  sum  of  Nine  Hundred  Thirty- 
six  and  35/100  ($936.35)  Dollars,  the  purchase  price 
thereof  and  the  accrued  interest  thereon: 

IT  IS  FURTHER  ORDERED  that  the  said  trus- 
tee be,  and  he  is  hereby,  directed  to  sell  in  accordance 
with  law  and  the  practice  of  this  Court,  the  above- 
described  real  property,  and  the  whole  thereof  (sub- 
ject, however,  to  the  prior  lien  of  the  Northern  Trust 
Company,  a  corporation,  and  Augustus  S  Peabody, 
Trustees,  as  disclosed  by  its  proof  of  secured  claim 
on  file  herein),  and  to  apply  the  proceeds  arising  from 
said  sale  (after  the  said  prior  lien  of  the  Northern 
Trust  Company,  and  Augustus  S.  Peabody  has  been 
fully  paid  and  satisfied)  to  the  payment,  satisfaction 
and  discharge  of  the  claim,  constituting  a  vendor's 
lien   on  said  property,  of  the  said  Mary  Wall,  the 
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residue  and  remainder  of  said  proceeds,  if  any  there 
be,  to  be  passed  to  the  proper  fund  of  said  estate : 

AND  IT  IS  FURTHER  ORDERED  that  in  the 
event  that  the  above-described  land  does  not  sell  for 
sufficient  to  satisfy  and  discharge,  in  full,  the  claim 
of  the  said  Mary  Wall  for  the  said  sum  of  Nine  Hun- 
dred^ Thirty-six  and  35/100  ($936.35)  Dollars,  as 
herein  allowed  (subject  always  to  the  prior  lien  of 
the  Northern  Trust  Company  and  Augustus  S.  Pea- 
body,  as  aforesaid)  ;  then  such  deficiency,  if  any  there 
be,  be,  and  the  same  is  hereby,  allowed  as  an  unsecured 
claim  against  said  estate. 

Done  in  Coeur  d'Alene,  Idaho,  in  said  District,  this 
31st  day  of  July,  A.  D.  1913. 

LAWRENCE  L.  LEWIS, 
Referee  in  Bankruptcy.     [16] 

[Endorsed] :  #445.  In  the  Matter  of  the  Lane 
Lumber  Company,  Limited,  Involuntary  Bankrupt. 
Order  Allowing  Secured  Claim  of  Mary  Wall.  Filed 
as  of  June  31st,  1913,  this  10th  day  of  August,  1913, 
at  10 :30  A.  M.  L.  L.  Lewis,  Referee.  Filed  Dec.  23, 
1913.    A.  L.  Richardson,  Clerk.     [17] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division, 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 
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Petition  for  Review  of  Referee's  Order. 
PETITION  FOR  REVIEW  OF  REFEREE'S 
ORDER  ALLOWING  SECURED  CLAIM  OF 
MARY  WALL  IN  THE  SUM  OF  $936.36, 
ESTABLISHING  A  VENDOR'S  LIEN. 
To  the  Honorable  Lawrence  L.  Lewis,  Referee  in 
Bankruptcy. 

Your  petitioner  respectfully  shows : 

That  he  is  duly  appointed,  qualified  and  acting 
trustee  of  the  Lane  Lumber  Company,  Limited,  a  cor- 
poration, the  above-named  bankrupt ; 

That  on  August  22,  1912,  Mary  Wall  filed  her 
second  amended  proof  of  claim  of  secured  debt  pray- 
ing for  the  Court  to  adjudge  the  amount  claimed  in 
said  proof  of  debt,  to  wit,  $936.35  as  a  vendor's  lien  on 
the  north  half  (N.  %)  of  the  northeast  quarter 
(NE.14)  and  the  north  half  (N.^^)  of  the  northwest 
quarter  (NW.i^)  of  section  34  of  township  49  north, 
range  2,  E.  B.  M.,  Shoshone  County,  State  of  Idaho ; 

That  thereafter  on  August  29,  1912,  the  trustee 
herein  filed  objections  to  said  second  amended  proof 
of  debt  of  Mary  Wall  above  referred  to ; 

That  thereafter  hearing  was  had  and  the  matter 
was  submitted  to  the  referee  of  the  above-entitled 
court ; 

That  on  August  16,  1913,  the  referee  made  and  en- 
tered an  order  herein  decreeing  to  said  Mary  Wall 
a  vendor's  lien  on  the  above  described  land  in  the 
aforesaid  amount,  a  copy  of  which  order  is  hereto  at- 
tached, made  a  part  hereof  and  marked  Exhibit  "A." 

That  such  order  was  and  is  erroneous  in  that : 
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1.  That  claimant  is  guilty  of  laches  for  waiting 
until  after  [18]  the  filing  of  the  petition  in  bank- 
ruptcy herein  which  was  filed  on  June  20, 1911,  before 
attempting  to  assert  her  pretended  vendor's  Hen. 

2.  That  the  title  of  the  property  of  the  bankrupt, 
including  the  land  described  in  claimant's  said  proof 
of  debt,  passed  to  the  trustee  on  September  26,  1911, 
and  was  thereupon  and  is  still,  ''Vested  with  rights, 
remedies  and  powers  of  a  creditor  holding  a  lien  by 
legal  or  equitable  proceedings,"  making  the  trustee's 
title  paramount  to  that  of  the  vendor  lien  claimant. 

3.  That  prior  to  the  filing  of  said  claim,  on,  to  wit, 
the  16th  day  of  October,  1911,  the  trustee  caused  to  be 
filed  for  record  with  the  County  Recorder  of  Sho- 
shone County,  Idaho,  a  duly  certified  copy  of  the 
order  of  adjudication  herein,  which  was  recorded  in 
Book  Q  of  Miscellaneous  Records,  on  Page  485,  which 
a-ct  vested  the  title  of  said  north  half  (N.%)  of  the 
northeast  quarter  (NE.14)  and  the  north  half  (N.l^) 
of  the  northwest  quai-ter  (NW.14)  of  section  34, 
absolutely  in  the  trustee,  subject  only  to  the  valid  liens 
asserted  of  record ; 

4.  That  the  sum  claimed  to  be  the  purchase  price 
was  far  in  excess  of  the  reasonable  value  of  the  land 
described,  at  the  date  of  the  alleged  sale ;  that  the  pur- 
chase thereof  was  not  authorized  by  the  Board  of 
Directors ; 

5.  That  the  said  transfer  was  made  by  claimant, 
who  was  and  is  a  relative  of  the  officers  of  the  bank- 
rupt, to  mt,  a  sister  of  the  president,  P.  H.  Wall,  and 
a  sister  to  the  secretary  M.  K.  Wall,  of  the  bankrupt 
corporation,  with  a  full  knowledge  of  the  embarrassed 
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financial  condition  of  the  bankrupt  at  the  time  of  said 
purchase ;  that  it  was  her  duty  at  said  time  to  secure 
the  purchase  price,  if  any  purchase  price  was  agreed 
upon,  by  action  and  ratification  of  the  Board  of  Di- 
rectors ; 

6.  That  the  bankrupt,  by  its  president,  P.  H. 
Wall,  and  its  secretary,  M.  K.  Wall,  by  order  of  the 
Board  of  Directors,  [19]  executed  that  certain 
mortgage  and  bond  set  forth  in  the  secured  proof  of 
debt  of  the  Northern  Trust  Company,  #(139)  S., 
filed  herein  and  allowed  as  a  secured  debt,  which  has 
not  been  paid ;  that  in  said  mortgage  and  bond  said 
property  was  included  therefore,  and  by  said  act  the 
right  to  a  vendor's  lien  by  claimant  was  absolved,  if 
any  he  had,  as  against  the  Northern  Trust  Company 
or  the  Trustee,  and  she  is  estopped  at  this  time  from 
asserting  it,  for  the  reason  that  claimant  well  knew 
that  said  mortgage  and  bond  covered  the  above  de- 
scribed property,  and  all  property  owned  by  the  bank- 
rupt or  standing  in  its  name,  at  the  date  of  the  exe- 
cution of  said  mortgage  and  bond ; 

7.  That  claimant  permitted  said  land  to  remain 
on  the  records  of  Shoshone  County,  Idaho,  as  unen- 
cumbered, except  as  to  said  Northern  Trust  Com- 
pany under  said  mortgage  and  bond,  thereby  at  all 
times  fraudulently  misrepresenting  the  true  finan- 
cial condition  of  the  assets  of  the  bankrupt  to  the 
creditors  of  the  bankrupt,  and  its  trustee  at  the  time 
of  his  appointment,  qualification  and  filing  of  said 
certified  copy  of  said  order  of  adjudication; 

8.  That  the  receipt  of  said  promissory  note,  as 
alleged  as  evidence  of  the  balance  of  said  purchase 
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price,  was  given  and  received  in  payment  of  the  debt 
for  the  balance  of  the  purchase  price  of  said  land, 
and  claimant  is  estopped,  in  view  of  said  facts,  and 
the  facts  above  alleged,  from  asserting,  claiming  or 
perfecting  a  vendor's  lien  against  the  land. 

9.  That  the  bankiTipt's  schedules  filed  on  August 
22,  1911,  do  not  disclose  an  indebtedness  from  the 
bankrupt  to  Mary  Wall,  in  the  sum  of  $936.35,  en- 
titled to  a  vendor's  lien; 

10.  That  for  the  foregoing  reasons  claimant  is 
estopped  from  asserting  a  vendor's  lien;  that  section 
47  of  the  Bankruptcy  Act  as  amended  in  1910,  is  a 
bar  to  said  lien  allowed  by  the  Referee  aforesaid; 
said  order  is  against  the  law.     [20] 

WHEREFORE,  your  petitioner  feeling  aggrieved 
because  of  such  order,  prays  that  the  same  may  be 
reviewed  as  provided  by  the  Bankruptcy  Act  and 
General  Orders. 

SAMUEL  L.  BOYD, 
Trustee. 
Dated  September  3,  1913. 

State  of  Idaho, 

County  of  Kootenai, — ss. 

Samuel  L.  Boyd,  the  trustee  and  petitioner  men- 
tioned and  described  in  the  foregoing  petition,  does 
hereby  make  solemn  oath  that  the  statements  con- 
tained in  the  foregoing  petition  are  true  according 
to  the  best  of  his  knowledge,  information  and  belief. 

SAMUEL  L.  BOYD, 
^  Trustee. 
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Subscribed  and  sworn  to  before  me  this  3d  day  of 
September,  1913. 

[Seal]  W.  F.  McNAUGHTON, 

Notary  Public. 
E.  N.  LaVEINE, 

Attorney  for  Trustee. 
J.  H.  WOURMS, 

Attorney  for  State  Bank  of  Commerce. 
POST,  AVERY  &  HIGGINS  and 
A.  E.  RUSSELL, 

Attorneys  for  Bank  of  California. 
H.  M.  STEVENS, 
Attorneys  for  Carnegie  Trust  Company.     [21] 

Exhibit  ''A"— Order  Allowing  Secured  Claim  of 
Mary  Wall. 

In  the  District  Court  of  the  United  States  District 
of  Idaho,  Northern  Division. 

#449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 

The  second  amended  proof  of  secured  debt  of 
Mary  Wall,  a  creditor  herein,  and  the  objections  of 
Samuel  L.  Boyd,  trustee  of  said  estate,  the  Northern 
Trust  Company,  Union  Iron  Works,  Bank  of  Califor- 
nia, Post,  Avery  &  Higgins,  and,  all  other  objections 
thereto,  having  come  regularly  for  hearing^  Frank 
Langley  appearing  of  counsel  for  said  Mary  Wall, 
and  E.  N.  La  Veine,  A.  E.  Russell,  Reed  &  Bough- 
ton,  and  John  H.  Wourms,  appearing  for  the  trustee, 
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Bank  of  California,  Post,  Avery  &  Higgins,  the  peti- 
tioning creditors  herein,  and  Harry  L.  Day,  assignee 
of  the  State  Bank  of  Commerce,  respectively,  H.  M. 
Stevens  appearing  for  the  Carnegie  Trust  Company, 
and,  after  argument  of  respective  counsel,  the  con- 
sideration of  briefs  submitted  the  entire  matter  hav- 
ing been  first  duly  considered,  and  the  Court  being 
fully  advised  in  the  premises: 

IT  IS  ORDERED  that  the  said  objections  herein 
submitted  and  each  of  them,  be,  and  the  same  are, 
hereby  overruled. 

IT  IS  FURTHER  ORDERiED  that  the  claim  of 
the  said  Mary  Wall  be,  and  the  same  is,  hereby  al- 
lowed in  the  sum  of  Nine  Hundred  Thirty-six  and 
35/100  ($936.35)  Dollars; 

IT  IS  FURTHER  ORDERED  that  the  said  Mary 
Wall  be,  and  she  is,  hereby  declared  to  have  a  ven- 
dor's lien  on  the  north  half  [22]  (N.i/g)  of  the 
northeast  (NE.i/4)  quarter  and  the  north  half  (N.I/2) 
of  the  northwest  quarter  (NW.14)  of  section  thirty- 
four  (34),  township  forty-nine  (49),  north  range  2 
E.,  B.  M.,  Shoshone  County,  Idaho,  the  property  of 
said  bankrupt,  for  the  said  sum  of  Nine  Hundred 
Thirty-six  and  35/100  ($936.35)  Dollars,  the  pur- 
chase price  thereof  and  the  secured  interest  thereon; 

IT  IS  FURTHER  ORDERED  that  the  said  trus- 
tee be,  and  he  is,  hereby  directed  to  sell  in  accord- 
ance with  law  and  the  practice  of  this  Court,  the 
above-described  real  property,  and  the  whole 
thereof  (subject,  however,  to  the  prior  lien  of  the 
Northern  Trust  Company,  a  corporation,  and  Augus- 
tus S.  Peabody,  Trustees,  as  disclosed  by  its  proof  of 
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secured  claim  on  file  herein),  and  to  apply  the  pro- 
ceeds arising  from  said  sale  (after  the  said  prior 
lien  of  the  Northern  Trust  Company  and  Augustus 
S.  Peabody  has  been  fully  paid  and  satisfied)  to  the 
payment,  satisfaction  and  discharge  of  the  claim, 
constituting  a  vendor's  lien  on  said  property,  of  the 
said  Mary  Wall,  the  residue  and  remainder  of  said 
proceeds,  if  any  there  be,  to  be  passed  to  the  proper 
fund  of  said  estate; 

AND  IT  IS  FURTHER  ORDERED  that  in  the 
event  that  the  above-described  land  does  not  sell  for 
sufficient  to  satisfy  and  discharge,  in  full,  the  claim 
of  the  said  Mary  Wall  for  the  said  sum  of  Nine  Hun- 
dred Thirty-six  and  35/100  ($936.35)  Dollars,  as 
herein  allowed  (subject  always  to  the  prior  lien  of 
the  Northern  Trust  Company  and  Augustus  S.  Pea- 
body,  as  aforesaid),  then  such  deficiency,  if  any  there 
be,  be,  and  the  same  is,  hereby  allowed  as  an  unse- 
cured claim  against  the  said  estate; 

Done  at  Coeur  d'Alene,  Idaho,  in  said  District,  this 
31st  day  of  July,  A.  D.  1913. 

LAWRENCE  L.  LEWIS, 
Referee  in  Bankruptcy.  [23] 
[Endorsed]:  449.  In  the  District  Court  of  the 
United  States  for  the  District  of  Idaho,  Northern 
Division.  In  the  Matter  of  Lane  Lumber  Company, 
Limited,  a  Corporation,  Involuntary  Bankrupt. 
Petition  for  Review  of  Referee's  Order  Allowing 
Secured  Claim  of  Mary  Wall,  in  the  Sum  of  $936.35, 
Establishing  a  Vendor's  Lien.  Before  Lawrence  L. 
Lewis,  Referee  in  Bankruptcy.    E.  N.  LaVeine,  AJt- 
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torney  for  Trii&tee.  Filed  this  3d  day  of  Septem- 
ber, 1913,  at  5:30  P.  M.  L.  L.  Lawrence,  Referee. 
Filed  Dec.  23,  1913.     A.  L.  Richardson,  Clerk.     [24] 


In  the  District  Cotirt  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

IN  BANKRUPTCY— No.  449. 
In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 

Report  of  Referee. 

REPORT  OF  REFEREE  IN  BANKRUPTCY  ON 
AN  ORDER  ALLOWING  SECURED  CLAIM 
OF  MARY  WALL  IN  THE  SUM  OF  $936.35, 
AND  ESTABLISHING  VENDOR'S  LIEN. 
To  the  Honorable  FRANK  S.  DIETRICH,  District 
Judge : 
I,  Lawrence  L.  Lewis,  Referee  in  Bankruptcy,  in 
charge  of  the  above-entitled  proceedings,  do  hereby 
certify: 

1. 
That  in  the  course  of  said  proceedings  on,  to  wit, 
the  31st  day  of  July,  1913,  an  order  was  made  and 
filed  herein  allowing  the  claim  of  Mary  Wall  in  the 
sum  of  Nine  Hundred  Thirty-six  and  35/100 
($936.35)  Dollars,  and  establishing  a  vendor's  lien  on 
the  real  property  described  in  said  order  for  said 
amount. 

2. 
That  thereafter  on,  to  wit,  the  3d  day  of  Septem- 
ber, 1913,  Samuel  L.  Boyd,  trustee  of  the  above-en- 
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titled  estate,  feeling  aggrieved  thereat,  filed  herein 
his  petition  for  review,  which  said  petition  was  duly 
granted. 

3. 

That  a  full,  true  and  correct  summar)^  of  the  pro- 
ceedings on  which  said  order  was  made  and  based 
is  as  follows,  to  wit: 

On,  to  wit,  the  22d  day  of  August,  1912,  the  sec- 
ond [25]  amended  proof  of  claim  of  secured  debt 
of  Mary  Wall  in  the  sum  of  Nine  Hundred  Thirty- 
six  and  35/100  ($936.35)  Dollars  was  duly  filed 
herein;  that  thereafter  on,  to  wit,  the  29th  day  of 
August,  1912,  the  objections  of  the  trustee  thereto 
were  duly  filed  in  said  cause;  that  thereafter  on,  to 
wit,  the  14th  day  of  October,  1912,  said  second 
amended  proof  of  secured  claim  and  the  trustee's 
objections  thereto  came  regularly  for  hearing  (See 
Record  of  Proceedings,  pages  1320,  1421  to  1424, 
both  inclusive) ;  that  thereafter,  the  brief  of  the  trus- 
tee, herein,  the  brief  of  Mary  Wall,  the  said  claim- 
ant, and  the  brief  of  Post,  Avery  &  Higgins  et  al., 
were  respectively  filed  in  said  cause,  after  oral  argu- 
ment of  the  issues  involved;  and  after  the  entire  mat- 
ter had  been  taken  under  advisement,  the  said  order 
of  the  31st  day  of  July,  1913,  was  duly  made  and 
filed  in  said  cause  (a  copy  of  which  said  order  is 
attached  to  the  petition  for  review  on  file  in  said 
proceedings  and  therein  referred  to  and  marked  Ex- 
hibit "A"),  to  which  said  order  the  trustee,  herein, 
duly  excepted  and  submits  that  such  order  was  and 
is  erroneous  in  ten  specific  particulars,  which  said 
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particulars  are  fully  set  forth  in  his  said  petition  for 
review.  ._ 

THE  PRECISE  QUESTIONS  SUBMITTED  for 
consideration  and  decision  are  these: 

1.  Is  the  claimant,  Mary  Wall,  estopped  by 
ladies,  or  otherwise,  from  asserting  a  vendor's  lien 
against  the  land  set  forth  and  described  in  said  or- 
der, under  and  by  virtue  of  sections  3441  and  3443 
of  the  Idaho  Revised  Codes? 

2.  Do  sections  3441  and  3443  of  the  Idaho  Re- 
vised Codes,  providing  for  a  vendor's  lien  against 
real  property  for  the  purchase  price,  or  any  part 
thereof,  take  precedence  over  the  lien  of  the  Trus- 
tees in  bankruptcy  as  provided  in  section  47  of  the 
Bankruptcy  Act  of  1898,  as  amended  in  1910?  That 
is,  does  section  47  of  the  Act  of  1898,  as  amended  in 
1910,  operate  as  a  bar  to  [26]  the  assertion  of  a 
vendor's  lien  by  Mary  Wall,  the  said  claimant,  as 
provided  for  in  sections  3441  and  3443  of  the  Idaho 
Revised  Codes? 

3.  Is  the  order  from  which  this  review  is  taken 
erroneous  in  point  of  law? 

I  hand  up,  herewith,  for  the  infoiTnation  of  the 
Judge,  the  following  records,  files  and  papers,  to  wit: 

1.  Petition  for  Review. 

2.  Record  of  Proceedings,  pages  1320;  and  pages 

1421  to  1424,  both  inclusive. 

3.  Order  allowing  secured  claim  of  Mary  Wall. 

4.  Second  amended  proof  of  claim  of  Mary  Wall,  se- 

cured   debt;    and    the    trustee's    objections 
thereto  attached. 

5.  Brief  of  claimant  (sent  up  with  M.  K.  Wall  files). 


vs.  Mary  Wall.  25 

6.  Brief  of  trustee  (  "  ) 

7.  Brief  of  Post,  Avery  &  Higgins  (         "  ) 
I  FURTHER  CERTIFY  that  the  above  and  fore- 
going are  all  the  papers,^  records  or  files  used  or  per- 
taining to  this  review. 

Done  at  Coeur  d'Alene,  Idaho,  in  said  District, 
this  18th  day  of  November,  A.  D.  1913. 

Respectfully  submitted, 

LAWRENCE  L.  LEWIS, 
Referee  in  Bankruptcy.     [27] 


In  the  United  States  District  Court  for  the  District 

of  Idaho,  Northern  Division. 
Tn  the  Matter  of  the  LANE  LUMBER  COMPANY, 
a  Corporation, 

Bankrupt. 

Dec.  2,  1913. 
E.  N.  LaVEINE,  Attorney  for  Trustee. 
PRANK  LANCLEY,  Attorney  for  Claimants. 

Memorandum  Decision. 

MEMORANDUM  DECISION  COVERINO  PETI- 
TION FOR  REVIEW  BROUGHT  BY  THE 
TRUSTEE  AND  INVOLVING  THE  VALID- 
ITY OF  THREE  VENDORS^  LIEN  CLAIMS, 
NAMELY,  THOSE  OF  M.  K.  WALL,  JOSEPH 
BROWN  AND  MARY  WALL. 

DIETRICH,  District  Judge: 

The  one  question  submitted  by  the  trustee  upon 
these  several  petitions  is  whether  or  not  the  vendor 
of  real  estate  in  Idaho  has  and  may  maintain  a  lien 
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for  the  unpaid  purchase  price  upon  land  sold,  after 
an  adjudication  in  bankruptcy  against  the  vendee, 
the  vendor  having,  prior  to  the  institution  of  the 
bankruptcy  proceedings,  commenced  no  action  to 
foreclose  the  lien. 

It  is  conceded  that  such  liens  are  recognized  and 
established  by  the  statutes  of  the  State.  Section 
3441  of  the  Idaho  Revised  Codes  is  as  follows:  "One 
who  sells  real  property  has  a  vendor's  lien  thereon 
independent  of  possession  for  so  much  of  the  price 
as  remains  unpaid  and  unsecured  otherwise  than  by 
the  personal  obligation  of  the  buyer."  And  section 
3443:  "The  [28]  liens  of  vendors  and  purchasers 
of  real  property  are  valid  against  everyone  claiming 
under  the  debtor  except  a  purchaser  or  incum- 
brancer in  good  faith  and  for  value." 

It  is  unnecessary  to  relate  the  facts  involved,  for 
the  trustee  concedes  that  such  liens  originally  vested 
in  the  several  vendors,  the  claimants  here,  which,  if 
lost  or  divested  at  all,  have  been  so  lost  or  divested 
by  reason  of  the  institution  of  the  bankruptcy  pro- 
ceeding, and  for  no  other  cause.  Indeed  the  ques- 
tion for  consideration  is  still  further  limited  by  the 
express  concession  on  the  part  of  the  trustee,  "that 
prior  to  the  amendment  to  the  bankruptcy  act  of 
1910,  amending  Section  47,  the  vendor's  lien  might 
be  established."  We  need,  therefore,  expressly  de- 
cide only  whether,  upon  the  institution  of  a  bank- 
ruptcy proceeding,  the  provisions  of  this  amendment 
automatically  operate  to  nullify  or  extinguish  a  pre- 
existing, valid  vendor *s  lien.     Section  47,  so  far  as 
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pertinent,  is  as  follows,  the  amendatory  language  be- 
ing underscored: 

"Sec.  47a.  Trustees  shall  respectively  (1)  ac- 
count for  and  pay  over  to  the  estates  under  their 
control  all  interest  received  by  them  upon  property 
of  such  estate;  (2)  collect  and  reduce  to  money  the 
property  of  the  estates  for  which  they  are  trustees, 
under  the  direction  of  the  Court,  and  close  up  the 
estate  as  expeditiously  as  is  compatible  with  the  best 
interests  of  the  parties  in  interest;  and  such  trustees, 
as  to  all  property  in  the  custody  or  coming  into  the 
custody  of  the  bankruptcy  court,  shall  be  deemed 
vester  with  all  the  rights,  remedies,  and  powers  of  a 
creditor  holding  a  lien  by  legal  or  equitable  proceed- 
ings thereon;  and  also,  as  to  all  property  not  in  the 
custody  of  the  bankruptcy  court,  shall  be  deemed 
vested  with  all  the  rights,  remedies,  and  powers  of  a 
judgment  creditor  holding  an  execution  duly  re- 
turned unsatisfied."     [29] 

It  will  be  noted  that  the  amendment  does  not  in 
terms  purport  to  act  upon  liens  or  to  prescribe  the 
conditions  under  which  they  may  be  either  created 
or  enforced ;  it  defines  the  status  of  a  trustee  in  bank- 
ruptcy, and  declares  the  scope  of  his  rights  and  reme- 
dies. As  suggested  by  counsel  for  the  trustee  here, 
not  unliliely  the  controlling  purpose  of  the  amend- 
ment was,  to  relieve  trustees  from  the  disability  im- 
posed by  the  rule  adopted  by  the  courts,  notably  in 
such  cases  as  In  re  Economical  Printing  Co.,  110  Fed. 
514,  and  York  Mfg.  Co.  vs.  Cassell,  201  U.  S.  304. 
But  this  rule  relates  not  only  to  the  validity  of  cer- 
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tain  classes  of  liens  under  the  state  laws,  but  only  to 
the  right  of  the  trustee  to  question  claims  that  are  de- 
fective or  invalid  under  such  laws.     The  rule  is  now, 
as  it  always  has  been,  that  with  certain  exceptions 
inmiatorial  to  the  present  inquiry,  liens  created  by 
authority  of,  and  in  compliance  with,  the  statutes  of 
a  state  will  be  recognized  and  sustained  in  bankruptcy 
proceedings.     The  amendment  of  section  47  has  in  no 
wise  affected  this  rule.     Loveland  on  Bankruptcy 
(4th  ed.),  sec.  372.     There  is  nothing  in  Pacific  State 
Bank  vs.  Coates,  205  Fed.  618,  out  of  harmony  with 
this  view.    *' Liens  given  or  accepted  in  good  faith 
and  not  in  contemplation  or  in  fraud  upon  the  Act, 
and  for  a  present  consideration,   which   have   been 
recorded  according  to  law,  if  record  thereof  was  nec- 
essary in  order  to  impart  notice,  shall,  to  the  extent 
of  such  present  consideration  only,  not  be  affected  by 
this  act."     (Sec.  67d.)     It  is  not  questioned  that 
these  claims  are  in  good  faith,  and  that  the  liens  were 
for   a  present   consideration,   and  that   no   record 
thereof  was  required  by  the  state  statutes ;  as  already 
stated,  it  is  conceded  that  at  the  moment  the  bank- 
ruptcy proceeding  w^as  instituted  the  claims  were 
valid  subsisting  liens.     The  act  declares  only  that; 
"Claims  which,  for  want  of  record  or  for  other  rea- 
sons, would  not  have  been  valid  liens  as  against  the 
claims  of  creditors  of  the     [30]     bankrupt,  shall  be 
liens  against  his  estate."     (Sec.  67a.)     Here,  then, 
is  the  test :  Were  these  liens  invalid  against  the  cred- 
itors of  the  bankrupt  merely  because  they  were  not 
recorded*?        If  they  were,  then  the  trustee  might, 
under  the  amendment  to  Section  47,  challenge  them; 
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his  right  so  to  do  is  conferred  by  the  amendment,  and 
that  is  its  only  purpose  and  effect ;  it  does  not  operate 
directly  upon  the  claims  of  lien.  Now,  as  we  have 
seen,  under  the  Idaho  statute  a  vendor's  lien,  though 
unrecorded,  is  valid  as  against  all  the  world,  except- 
ing only  *'a  purchaser  or  incumbrancer  in  good  faith 
and  for  value."  Unless,  therefore,  a  trustee  has,  by 
virtue  of  the  amendment  to  section  47  of  the  bank- 
ruptcy act,  the  status  of  such  a  purchaser  or  incum- 
brancer, he  cannot  assail  the  lien,  for  under  the  law 
it  has  validity  against  all  other  claims.  The  contro- 
versy is  therefore  reduced  to  the  question  merely  of 
the  meaning  of  the  clause  in  the  State  statute,  ''pur- 
chaser or  incumbrancer  in  good  faith  and  for  value." 
At  most,  if  we  assume  that  the  lands  here  are  in  the 
custody  of  the  Court,  the  trustee  has  the  status  only 
of  a  "creditor  holding  a  lien  by  legal  or  equitable  pro- 
ceedings thereon,"  as,  for  example,  the  plaintiff  in  an 
attachment  suit,  or  a  judgment  creditor  after  a  levy 
of  execution.  But  such  a  creditor  is  not  a  purchaser, 
nor  is  he  an  incumbrancer  in  good  faith  and  for 
value."  A  citation  of  authorities  upon  this  proposi- 
tion is  scarcely  necessary. 

The  purpose  and  scope  of  the  amendment,  and  the 
distinction  between  the  claims  here  and  cases  to  which 
it  was  intended  to  apply,  may  be  illustrated  by  refer- 
ence to  another  provision  of  the  Idaho  statutes:  In 
Section  3408  of  the  Revised  Statutes  it  is  declared 
that  unless  a  chattel  mortgage  is  executed  with  the 
formalities  therein  prescribed  and  filed  for  public 
record,  it  is  void  as  against  creditors  of  the  mort- 
gagor and  subsequent  purchasers  and  incmnbrancers 
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of  the  property  in  good  faith  and  for  [31]  value. 
Differing  from  vendor's  liens,  it  will  be  observed,  such 
an  unrecorded  mortgage  is  void  not  only  against  pur- 
chasers and  incumbrancers,  but  against  "creditors." 
Prior  to  the  amendment  of  section  47,  it  was  quite 
generally  held  that  a  trustee  in  bankiTiptcy  could  not, 
upon  behalf  of  general  creditors,  assail  the  validity 
of  such  an  instrument,  because  such  creditors,  having 
no  specific  lien  upon  the  property,  were  in  no  posi- 
tion to  make  the  attack,  and  therefore  the  trustee, 
acting  upon  their  behalf,  could  assert  no  better  right. 
In  re  Economical  Printing  Co.,  110  Fed.  514.  Rem- 
ingtx3n  on  Bankruptcy,  sections  12071/2  to  1210. 
The  amendment  meets  this  emergency  by  conferring 
upon  him  the  status  of  a  creditor  who  has  such  lien, 
and  may  therefore  object  to  the  assertion  of  a  lien 
under  an  unrecorded  mortgage.  'See,  also,  section 
3170,  which  provides  that  transfers  of  personal  prop- 
erty not  accompanied  by  delivery  of  possession  to  the 
transferee  are  void  not  only  against  incumbrancers 
and  purchasers,  but  also  against  "creditors."  Pos- 
sibly Congress,  might  have  conferred  upon  trustees 
all  the  rights  and  remedies  of  a  purchaser  or  incum- 
brancer for  value  and  in  good  faith,  but  it  has  not 
done  so ;  it  has  chosen  to  limit  such  rights  and  reme- 
dies to  those  of  one  holding  a  lien  arising  out  of  legal 
or  equitable  proceedings. 

It  is  unimportant  that  the  claimants  did  not  com- 
mence actions  to  foreclose  their  liens  prior  to  the  in- 
stitution of  the  bankruptcy  proceedings.  A  suit  to 
foreclose  a  lien  is  not  material  to  its  validity.  The 
lien  is  established  by  operation  of  law,  and  is  quite 
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as  complete  before  as  after  the  institution  of  the  pro- 
ceedings to  foreclose  it. 

It  follows  that  the  referee  was  right  in  holding  that 
as  a  matter  of  law  the  claimants  were  entitled  to 
liens.  The  record  suggests  some  other  questions, 
such  as  whether  the  claimants,  or  any  of  them,  are 
estopped  to  assert  their  claims,  or  whether  the  [32] 
trustee  should  be  subrogated  to  the  rights  of  the  mort- 
gagee or  trustee  in  a  trust  deed  securing  a  large  issue 
of  bonds  covering  these  and  other  lands,  which  in- 
debtedness the  trustee  has  now  paid,  but  they  have 
not  been  argued,  and  I  therefore  express  no  opinion 
relative  thereto.  The  order  of  the  referee  will  in 
each  case  be  affirmed.     [33] 

[Endorsed]  :  No.  449.  In  the  U.  S.  District  Court 
for  the  District  of  Idaho,  Northern  Division.  In  the 
Matter  of  the  Lane  Lumber  Company,  Bankrupt. 
Memorandum  Decision  Covering  Petition  for  Review 
Brought  by  the  Trustee  and  Involving  the  Validity 
of  Three  Vendors'  Lien  Claims,  Namely,  Those  of 
M.  K.  Wall,  Joseph  Brown  and  Mary  Wall.  Filed 
December  2,  1913,    A.  L.  Richardson,  Clerk.     [34] 


Jn  the  District  Court  of  the  United  States  for  the 

District  of  Idaho,  Northern  Division. 

IN  BANKRUPTCY— #449. 

MARY    WALL    VENDOR    LIEN    CLAIM    OF 

$936.35. 
In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation. 

Involuntary  Bankrupt. 
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Findings  of  Fact  and  Conclusions  of  Law. 

The  vendor  lien  claim  of  Mary  Wall  in  the  sum  of 
$936.35  came  on  regularly  before  the  Court  without 
a  jury,  on  petition  of  the  trustee  for  review  of  the 
order  made  herein  by  the  referee,  and  from  the  facts 
presented  by  the  pleadings,  and  the  records,  the  Court 
finds  the  facts  as  follows,  to  wit: 

I. 

That  on  December  2,  1907,  Mary  Wall,  the  claim- 
ant herein,  sold  and  conveyed  to  the  Lane  Lumber 
Company,  Limited,  a  corporation,  bankrupt  above 
named,  by  warranty  deed,  for  the  price  of  $1,350,  at 
which  time  $600  of  such  price  was  paid,  the  north  half 
of  the  northeast  quarter  (N.  %  NE.  1/4),  and  the 
north  half  of  the  northwest  quarter  (N.  %  NW.  1/4) 
of  section  34,  twp.  49  north,  range  2  E.,  B.  M.,  Sho- 
shone County,  State  of  Idaho ;  that  there  is  now,  and 
was  on,  to  wit,  the  20th  day  of  June,  1911,  the  date  of 
filing  of  the  petition  against  said  bankrupt,  due  and 
owing  on  said  purchase  price  and  interest  thereon 
from  the  bankrupt  to  Mary  Wall,  the  said  claimant, 
the  sum  of  $936.35,  which  said  sum  is,  and  was  at  all 
times  hereinbefore  mentioned,  wholly  unpaid  and  un- 
Becui'ed  otherwise  than  by  the  personal  obligation  of 
the  buyer,  the  said  Lane  Lrnnber  Company,  Ltd. 

11. 

That  on  July  29,  1911,  the  said  Lane  Lumber  Com- 
pany, Ltd.,  was  adjudged  an  involuntary  bankrupt. 

IIL 

That  on  September  22, 1911,  Samuel  L.  Boyd  quali- 
fied as  trustee  of  the  estate  of  said  bankrupt,  and  had 
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continued  to  and  now  is  acting  as  such  trustee.     [35] 

IV. 
That  on  September  7,  1911,  the  claimant,  Mary 
Wall,  filed  herein  her  claim  against  said  bankrupt  for 
the  said  sum  of  $936.35,  as  an  unsecured  debt;  that  ob 
August  22,  1912,  hy  leave  of  'Court  first  had  and  ob- 
tained, slie  filed  herein  the  second  amended  proof  of 
secured  debt  claiming  said  sum  of  $936.35  as  a  ven- 
dor's lien  against  the  property  of  the  bankrupt  de- 
scribed as  the  north  half  of  the  northeast  quarter 
(N.  14  NE.  14),  and  the  north  half  of  the  northwest 
quarter  (N.  1/2  NW.  14),  of  section  34,  twp.  49  north, 
range  2  E.,  B.  M.,  Shoshone  County,  State  of  Idaho. 

V. 
That  on  August  29, 1912,  the  trustee  filed  objections 
to  said  proof  of  secured  debt. 

VI. 
That  on  July  31,  1913,  the  Honorable  Lawrence  L. 
Lewis,  referee  herein,  made  and  filed  an  order  over- 
ruling said  objections  and  allowing  said  claim  as  a 
secured  debt  and  vendor's  lien. 

VII. 
That  on  Septeniber  3,  1913,  the  attorney  for  the 
trustee  filed  his  petition  for  review  of  the  order  of 
the  referee  allowing  said  claim  in  the  sum  of  $936.35, 
establishing  a  vendor's  lien  upon  said  lands. 

VIII. 

That  on  November  19,  1913,  the  referee  filed  his 

report  with  the  clerk  of  this  court  bearing  upon  said 

claim  and  therewith  transmitted  all  of  the  papers 

above  mentioned  and  the  record  of  proceedings  had 
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before  the  referee  herein,  being  pages  1320, 1421  to 
1434,  inclusive. 

IX. 

That  the  claimant  is  not  guilty  of  laches  for  wait- 
ing until  after  the  filing  of  the  petition  in  bankruptcy 
on  Jime  20,  1911,  before  attempting  to  assert  her 
vendor's  lien.     [36] 

X. 

That  the  title  to  all  of  the  property  of  the  bank- 
rupt, including  the  lands  described  in  claimant's  ven- 
dor's lien,  passed  to  the  trustee  on  September  26, 
1911,  who  was  thereupon  and  is  still  **  vested  with 
rights,  remedies  and  powers  of  a  creditor  holding  a 
lien  by  legal  or  equitable  proceedings,"  but  that  such 
** rights,"  etc.,  are  subordinate  to  said  claimant's 
vendor's  lien. 

XI. 

That  the  trustee  had  no  notice  of  vendor's  lien  until 
it  was  filed  with  the  referee  herein. 

XII 

That  the  appraised  value  of  the  land  on  which  the 
vendor's  lien  is  claimed,  placed  thereon  by  the  ap- 
praisers, is  $500.00. 

XIII. 

That  Mary  Wall  permitted  said  land  to  remain  on 
the  records  as  unincumbered  until  the  filing  of  her 
proof  of  claim  herein. 

Conclusions  of  Law. 

As  a  conclusion  of  law  from  the  foregoing  facts,  the 
Court  finds  that  the  referee's  order  complained  of  by 
the  trustees  should  be  affirmed  and  said  vendor's  lien 
decreed  on  the  property  described  therein  under  sec- 
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tions  3441  and  3443  I.  R.  C,  and  under  the  bank- 
ruptcy Act  of  1898  and  amendments. 
Dated  December  13, 1913. 

FRANK  S.  DIETRICH, 
District  Judge. 
The  foregoing  findings  are  made,  in  response  to  a 
suggestion  by  counsel  for  the  trustee,  as  a  statement 
of  the  facts  and  of  the  theory  upon  which  the  order  of 
December  2d,  1913,  was  made  affirming  the  referee's 
order. 

Dated  December  13, 1913. 

FRANK  S.  DIETRICH, 
Judge.     [37] 

[Endorsed]  :  No.  449.  In  the  District  Court  of  the 
United  States  for  the  District  of  Idaho,  Northern  Di- 
vision. In  the  Matter  of  the  Lane  Lumber  Company, 
Limited,  a  Corporation,  Involuntary  Bankrupt. 
Findings  of  Fact  and  Conclusions  of  Law  on  Second 
Amended  Proof  of  Claim  of  Mary  Wall,  Secured 
Debt,  $936,35.  Filed  December  18,  1913.  A.  L. 
Richardson,  Clerk.     [38] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

IN  bankruptcy—No.  449. 

MARY  WALL  VENDOR  LIEN  CLAIM  OF 
$936.35. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation,  Involuntary  Bank- 
rupt. 
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Judgment. 

In  tlie  above-entitled  matter  the  petition  of  the  trus- 
tee in  bankruptcy  for  the  review  of  an  order  of  the 
referee  in  bankruptcy  recognizing  and  allowing  the 
claim  of  Mary  Wall  for  $936.35  as  a  lien  (vendor's) 
upon  the  north  half  of  the  northeast  quarter,  and  the 
north  half  of  the  northwest  quarter  of  section  34, 
township  49  north,  range  2  east,  B.  M.,  Shoshone 
County,  State  of  Idaho,  under  sections  3441  and  3445 
of  the  Idaho  Revised  Codes,  and  under  the  bank- 
ruptcy act  as  amended,  came  on  to  be  heard  and  was 
argued  by  counsel,  and  thereupon,  upon  considera- 
tion thereof,  it  is  ordered,  adjudged  and  decreed  that 
said  order  of  the  referee  be,  and  thfe  same  is,  hereby 
affirmed. 

Dated  this  23d  day  of  December,  1913. 

FRANK  S.  DIETRICH, 

Judge.     [39] 

[Endorsed]  :  No.  449.  In  the  District  Court  of  the 
United  States  for  the  District  of  Idaho,  Northern  Di- 
vision. In  the  Matter  of  the  Lane  Lumber  Com- 
pany, Limited,  a  Corporation,  Involuntary  Bankrupt. 
In  Bankruptcy.  No.  449.  Mary  Wall  Vendor  Lien 
Claim  of  $936.35.  Judgment.  Filed  December  23, 
1913.     A.  L.  Richardson,  Clerk.     [40] 
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In\tlw  District  Court  of  the  United  States  for  the^ 
District  of  Idaho,  Northern  Division. 

#449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 

Petition  by  Trustee  for  Appeal  and  Order  Allowing 

Same. 

PETITION  OF  SAMUEL  L.  BOYD,  TRUSTEE 
IN  BANKRUPTCY,  OF  THE  LANE  LUM- 
BER COMPANY,  LIMITED,  A  CORPORA- 
TION, BANKRUPT. 

To  the  Honorable  F.  S.  DIETRICH,  District  Judge 
of  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division : 
Samuel  L.  Boyd,  the  duly  appointed,  qualified  and 
acting  trustee,  of  the  above-named  bankrupt,  conceiv- 
ing himself,  as  such  trustee,  and  the  unsecured  cred- 
itors of  the  above-named  bankrupt,  aggrieved  by  the 
judgment  made  and  entered  on  the  23d  day  of  Decem- 
ber, 1913,  in  the  above-entitled  matter,  affirming  the 
referee  herein  and  establishing  a  vendor's  lien  in 
favor  of  Mary  Wall,  in  the  sum  of  $936.35,  on  the 
north  half  of  the  northeast  quarter  (N.%  NE.i/4) 
and  the. north  half  of  the  nrothwest  quarter  (N.I/2 
NW.  %),  of  section  34,  twp.  49  north,  range  2  E., 
B.  M.,  Shoshone  County,  State  of  Idaho,  does  hereby 
appeal  from  such  judgment  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  for  the 
reason  specified  in  the  Assignments  of  Error,  which  is 
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filed  herewith,  and  he  prays  that  this  appeal  may  be 
allowed,  and  that  a  transcript  of  the  record,  proceed- 
ings and  papers  upon  which  said  judgment  was  made, 
duly  authenticated,  may  be  sent  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit.    [41] 

E.  N.  LaVEINE, 
Attorney  for  Samuel  L.  Boyd,  Trustee  of  the  Lane 
Lumber  Co.,  Limited,  a  Corporation,  Bankrupt. 
I  hereby  waive  citation. 

FRANK  LANGLEY, 
Attorney  for  Mary  Wall. 

Order. 

The  foregoing  claim  of  appeal  is  allowed. 

FRANK  S.  DIETRICH, 
District  Judge. 
Dated  December  23,  1913. 

Filed  December  23, 1913.   A.  L.  Richardson,  Clerk. 
[42] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

#449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Banki-upt. 

Assignments  of  Error  by  Trustee. 

ASSIGNMENTS  OF  ERROR,  BY  TRUSTEE,  TO 

ALLOWANPCE     OF     CLAIM     OF     MARY 

WALL,  AS  A  VENDOR'S  LIEN,  IN  THE 

SUM  OF  $936.35. 

Comes  now  Samuel  L.  Boyd,  as  trustee  in  bank- 
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niptcy  of  the  Lane  Lumber  Company,  Limited,  a  cor- 
pomtion,  bankrupt,  by  E.  N.  LaVeine,  his  attorney, 
and  says  that  the  judgment  in  said  matter  creating 
said  vendor's  lien  is  erroneous  and  against  the  just 
rights  of  said  trustee,  and  the  creditors  of  the  bank- 
rupt, for  the  following  reasons : 

Pirst:  That  on  account  of  claimant's  delay  in  at- 
tempting to  assert  said  vendor's  lien  she  is  estopped 
from  asserting  said  lien  as  against  the  trustee. 

Second :  Because  the  statutes  of  the  State  of  Idaho, 
sees.  3441  and  344*3,  Idaho  Revised  Codes,  under 
which  Mary  Wall's  $936.35  vendor  lien  claim  was 
sustained,  had  no  application  to  the  facts  and  the 
law  upon  which  the  court  sustained  said  lien,  as 
against  the  trustee's  title. 

Third:  Because  the  trustee  in  bankruptcy,  under 
the  Bankruptcy  Act,  had  greater  rights  as  against 
said  Mary  Wall  and  her  claim  for  vendor's  lien,  than 
the  bankrupt  itself. 

Fourth:  Because  under  the  Bankruptcy  Axjt  the 
trustee  was  vested  with  the  title  to  said  land  para- 
moimt  to  that  of  the  vendor  lien  claimant.     [43] 

Fifth:  Becauce  the  findings,  judgment  and  decree 
of  this  Court  sustaining  the  action  of  the  referee 
allowing  said  claim  for  $936.35,  as  a  vendor's  lien,  is 
erroneous,  illegal  and  against  the  law. 

WHEREFOEE,  the  said  Samuel  L,  Boyd,  trustee 
in  bankruptcy,  of  the  said  Lane  Lumber  Company, 
Limited,  a  corporation,  hamkruptcy,  prays  that  said 
order,  judgment  and  decree,  affirming  the  action  and 
ruling  of  the  referee  allowing  the  claim  of  said  Mary 
Wall,  as  a  vendor's  lien,  in  the  sum  of  $936.35,  be  re- 
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versed  and  that  the  Court  may  be  directed  to  enter 
a  decree  reversing  the  action  of  the  referee  in  estab- 
lishing said  vendor's  lien. 

E.  N.  LaVEINE, 
Attorney  for  Samuel  L.  Boyd,  Trustee  of  the  Lane 
Lumber  Co.,  Limited,  a  Corporation,  Bankrupt. 

Filed  December  ^3, 1913.   A.  L  Richardson,  Clerk. 
[44] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

#449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation,  Involuntary  Bank- 
rupt. 

Praecipe  [for  Transcript  of  Record]. 
PRAECIPE,     BY     TRUSTEE,     FOR     TRAN- 
SCRIPT OF  RECORD  ON  MARY  WALL 
VENDOR  LIEN  CLAIM  IN  THE  SUM  OP 
$936.35. 
To  Honorable  A.  L.  RICHARDSON,  Clerk  of  the 
United  States  District  Court : 
You  are  hereby  respectfully  requested  to  prepare 
a  transcript  of  the  following  described  papers  with 
the  date  of  filing  endorsed  thereon,  in  the  above- 
entitled  proceeding: 

1.  Mary  "Wall's  proof  of  unsecured  debt,  for 
$1,066.25,  with  exhibit  attached  thereto,  filed  with  the 
referee  on  September  7, 1911. 

2.  Amended  proof  of  claim  of  Mary  Wall,  for 
$936.35,  as  a  secured  claim,  and  $87.00  as  an  un- 
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secured  claim,  with  exhibit  attached  thereto,  filed 
with  the  referee  on  June  13,  1912. 

3.  Second  amended  proof  of  claim  of  Mary  "Wall, 
secured  debt,  for  $936.35,  with  exhibit  attached  there- 
to, filed  with  the  referee  on  August  22,  1912. 

4.  Order  of  referee  allowing  said  amended  proof 
of  secured  debt  for  $936.35,  filed  as  of  July  31,  1913, 
on  the  16th  day  of  August,  1913. 

5.  Petition,  by  trustee,  for  review  of  referee's  said 
,  order,  filed  with  the  referee  on  September  3,  1913. 

[45] 

6.  Report  of  referee,  Lawrence  L.  Lewis,  on  his 
order  allowing  above  claim,  filed  with  the  Clerk  of  the 
United  States  District  Court  on  November  19,  1913. 
>  7.  Memorandum  decision  of  the  District  Judge, 
filed  December  2, 1913,  affirming  order  of  referee  filed 
as  of  July  31,  1913,  on  the  16th  day  of  August,  1913, 
allowing  said  claim  as  a  vendor's  lien. 

8.  Findings  of  fact  and  conclusions  of  law  by  Dis- 
trict Judge,  filed  December  13, 1913. 

9.  Judgment  or  decree  by  District  Judge,  filed 
December  23d,  1913. 

10.  Petition  for  appeal,  by  trustee,  and  order  al- 
lowing same,  filed  December  28d,  1913. 

11.  Assignments  of  Error,  by  trustee,  filed  De- 
cember 23d,  1913, 

12.  This  praecipe,  with  attached  stipulation,  filed 
December  23d,  1913. 

Dated  December  23d,  1913. 

E.  K  LaVEINE, 
Attorney  for  Samuel  L.  Boyd,  Trustee. 
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[Stipulation  as  to  Transcript  of  Record  on  Appeal] 
In  order  to  facilitate  the  appeal  in  this  matter,  it 
is  hereby  stipulated  between  Frank  liangley,  attorney 
for  claimant,  Mary  Wall,  and  E.  N.  LaVeine,  attor- 
ney for  Samuel  L.  Boyd,  trustee,  that  the  papers  in- 
cluded in  the  foregoing  praecipe,  when  certified  by 
the  clerk  of  this  court,  shall  constitute  the  transcript 
of  record  on  appeal  to  the  Circuit  Court  of  Appeals. 
It  is  expressly  agreed  and  understood  that  the  lien 
claimant,  Mary  Wall,  by  her  stipulation  herein  does 
not  waive  her  ri:^ht  to  move  to  dismiss  this  appeal  on 
the  ground  that  the  matter  involved  should  be  pre- 
sented by  petition  for  revision  instead  of  by  appeal. 

FRANK  LANGLEY, 
Attorney  for  Mary  Wall,  Claimant.    Address :  Coeur 

d'Alene,  Idaho,  Otterson  Bldg. 

E.  N.  LaVEINE, 
Attorney  for  Samuel  L.  Boyd,  Trustee.     Address: 

Coeur  d'Alene,  Idaho,  Giguere  Bldg.     [46] 

[Endorsed] :  No.  449.  In  the  District  Court  of  the 
United  States  for  the  District  of  Idaho,  Northern 
Division.  In  the  Matter  of  the  Lane  Lumber  Com- 
pany, a  corporation.  Involuntary  Bankrupt.  In  re 
Mary  Wall  Vendor  lien  Claim  for  $986.35.  Petition 
by  Trustee  for  Appeal,  Order  Allowing  the  iSame, 
Assignments  of  Error,  Praecipe.  Filed  December 
23, 1913.    A.  L.  Richardson,  Clerk.     [47] 


Return  to  Record. 

On  presentation  of  the  foregoing  it  is  ordered  by 
the  Court  that  a  transcript  of  the  record,  as  above 
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stipulated,  be  transmitted  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  and  the 
same  is  transmitted  accordingly. 

[Seal]  Attest:    A.L.RICHARDSON, 

Clerk.     [48] 


[Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  of  Record.] 
In  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Idaho,  Northern  Division. 
#449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 
I,  A.  L.  Richardson,  Clerk  of  the  District  Court  of 
the  United  States  for  the  District  of  Idaho,  do  hereby 
certify  the  foregoing  transcript  consisting  of  Mary 
Wall's  proof  of  unsecured  debt,  for  $1,066.25,  with 
exhibit  attached  thereto;  amended  proof  of  claim,  of 
Mary  Wall,  for  $936.35,  as  a  secured  claim,  and  $87.00 
as  an  unsecured  claim,  with  exhibit  attached  thereto; 
second  amended  proof  of  claim,  of  Mary  Wall,  se- 
cured debt,  for  $936.35,  with  exhibit  attached  thereto ; 
order  of  referee  allowing  said  proof  of  secured  debt 
for  $936.35;  petition,  by  trustee,  for  review  of  ref- 
eree's said  order;  report  of  referee,  Lawrence  L. 
Lewis,  on  his  order  allowing  said  claim;  memoran- 
dum decision,  by  District  Judge;  findings  of  fact  and 
conclusions  of  law,  by  District  Judge;  judgment  or 
decree,  by  the  District  Judge;  petition  for  appeal,  by 
trustee,  and  order  allowing  same;  assignments  of  er- 
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rors,  by  trustee ;  praecipe,  with  attached  stipulation, 
each  and  all  to  be  full,  true  and  correct  copies  of  the 
pleadings  and  proceedings  in  the  above-entitled  mat- 
ter, prepared  according  to  the  praecipe  heretofore 
set  forth,  and  that  the  same  together  constitute  the 
transcript  of  the  record  herein  upon  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

I  further  certify  that  the  cost  of  record  herein 
amounts  to  the  sum  of  $27.70,  and  that  the  same  has 
been  paid  by  the  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court,  affixed  at  Boise,  Idaho,  this  26th  day  of  De- 
cember, 1913. 

[Seal]  A.  L.  RICHARDSON, 

Clerk.     [49] 


[Endorsed]:  No.  2364.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Samuel  L. 
Boyd,  as  Trustee  in  Bankruptcy  of  the  Lane  Lumber 
Company,  Limited,  a  Corporation,  Bankrupt,  Ap- 
pellant, vs.  Mary  Wall,  Appellee.  In  the  Matter  of 
the  Lane  Lumber  Company,  Limited,  a  Corporation, 
Bankrupt.  Transcript  of  Record.  Upon  Appeal 
from  the  United  States  District  Court  for  the  District 
of  Idaho,  Northern  Division. 
Received  and  filed  December  29, 1913. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 


NO.  2364 


llnitcd    i^tatvs 

Circuit    Olnurt    nf    ^pp^als 

FOR    THE    NINTH    CIRCUIT 

SAMUEL  L.  BOYD,  as  Trustee  in  Bankruptcy  of 
THE  LANE  LUMBER  COMPANY,  LIMIT- 
ED, a  Corporation,    Bankrupt, 

Appellant, 
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In  the  Matter  of  THE  LANE  LUMBER  COM- 
PANY, LIMITED,  a  Corporation,  Involuntary 
Bankrupt. 
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THE  UNITED  STATES  CIRCUIT  COURT  OP 
APPEALS  FOR  THE  NINTH  CIRCUIT. 


SAMUEL  L.  BOYD,  as  Trustee  in  Bankruptcy  of 
THE  LANE  LUMBER  COMPANY,  LIMIT- 
ED, a  Corporation.    Bankrupt, 

Appellant, 

V. 

MARY  WALL.  Appellee. 


In  the  Matter  of  THE  LANE  LUMBER  COM- 
PANY, LIMITED,  a  Corporation,  Involuntary 
Bankrupt. 


Upon  appeal  from  the  United  States    District  Court 
for  the  District  of  Idaho,  Northern  Division. 


STATEMENT  OF  THE  CASE. 

The  appellee,  Mary  Wall,  claims  a  vendor's  lien 
on  certain  property  belonging  to  the  bankrupt,  which 
has  been  resisted  by  the  trustee,  the  proceedings 
thereon  are  as  follows: 

That  on  June  20,  1911,  a  petition  was  filed  by 
various  creditors  to  have  the  Lane  Lumber  Company, 
Limited,  a  corporation,  adjudged  a  bankrupt  (Trans, 
p.  34)  and  said  corporation  was  adjudged  a  bankrupt 
on  July  29,  1911  (Trans,  p.  32). 

On  December  2,  1907,  Mary  Wall  conveyed  to  the 
Lane  Lumber  Company,  the  N^^  NE^4  and  the  N^ 
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N\V'4  of  section  34,  Tvvp.  49  north,  ran^e  2,  E.  B.  M., 
Shoshone  County,  Idaho,  for  the  agreed  purchase  price 
of  S13S0. 

That  IMary  Wall  permitted  said  land  to  remain  on 
therecords  as  unincumbered  until  the  filingof  her  proof 
of  claim.  (Trans,  p.  34).  That  on  September  22,  1911, 
Samuel  L.  Boyd  qualified  as  tr'j.stee  of  the  estate  of 
the  bankrupt,  and  has  continued  to  and  is  now  acting 
as  such  trustee.  (Trans,  p.  32).  The  trustee  had  no 
notice  of  said  vendor's  lien  until  it  was  filed  with  the 
referee.  (Trans,  p.  34).  On  September  7,  1911,  appel- 
lee filed  her  proof  of  unsecured  debt  for  the  purchase 
price  of  said  land.  (Trans,  p.  4.)  On  June  13,  1911, 
appellee  filed  an  amended  proof  claiming  a  ven- 
dor's lien  (Trans,  p.  8).  On  August  22,  1912,  appellee 
filed  a  second  amended  proof  claiming  a  vendor's  lien 
in  the  sum  of  $936.35  (Trans,  p.  12),  under  Sections 
3441  and  3443,  Idaho  Revised  Codes,  which  are  in 
words  and  figures  as  follows: 

"Sec.  3441.  One  who  sells  real  property  has  a 
vendor's  lien  thereon,  independent  of  possession, 
for  so  much  of  the  price  as  remains  unpaid  and 
unsecured  otherwise  than  by  the  personal  obliga- 
tion of  the  buyer." 

"Sec.  3443.  The  liens  of  vendors  and 
jturchasers  of  real  projierty  are  valid  against 
every  one  claiming  under  the  debtor,  except  a 
purchaser  or  incumbrancer  in  good  faith  and  for 
value." 
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The  appraised  value  of  the  land,  on  which  the 
vendor's  lien  is  claimed,  is  $500  (Trans,  p.  34).  On 
August  20,  1912,  the  trustee  filed  objections  to  said 
proof  of  secured  debt  (Trans,  p.  33),  the  referee  over- 
ruled the  objections  and  allowed  the  proof  of  secured 
debt  as  a  vendor's  lien,  on  July  31,  1913,  and  on  Sept. 
3,  1913.  petition  for  review  was  filed  by  the  trustee. 
(Trans,  p.  33)  On  November  19,  1913,  the  referee 
filed  his  report  thereon  with  the  Clerk  of  the  United 
States  District  Court.  (Trans,  p.  33.)  Honorable  P. 
S.  Deitrich,  United  States  District  Judge,  after  hear- 
ing, on  December  2,  1913,  rendered  his  memorandum 
decision  affirming  the  referee  in  establishing  said 
vendor's  lien.  (Trans,  p.  25.)  Findings  of  fact  and 
conclusions  of  law  were  caused  to  be  filed  by  the  Dis- 
trict Judge  on  December  13,  1913,  and  judgment 
thereon  was  filed  December  23,  1913  (Trans,  pp.  35 
and  36). 

ASSIGNMENTS  OF  ERROR. 

1.  The  court  erred  in  not  deciding  that  Mary 
Wall  was  estopped  from  asserting  a  vendor's  lien  on 
account  of  her  laches. 

2.  The  court  erred  in  sustaining  the  Mary  Wall 
vendor's  lien  claim  under  Sections  3441  and  3443 
Idaho  Revised  Codes,  against  the  contention  of  the 
trustee. 
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3.  That  the  court  erred  in  not  deciding  that 
the  trustee  under  the  Bankruptc}^  Act  held  title  to 
the  land  in  controvers}'  paramount  to  Mary  Wall's 
vendor  lien  right. 

4.  That  the  court  erred  in  not  denying  said 
vendor's  Hen. 

5.  That  the  decree  of  the  District  Court  allow- 
ing said  vendor's  lien  is  against  the  law. 

ARGUMENT. 

Refer ing  to  the  first  assignment  of  errors. 

It  will  be  observed  that  appellee  sold  her  land  to 
the  Lane  Lumber  Company  on  September  2,  1907, 
three  and  one-half  years  before  the  bankruptcy  of 
the  Lane  Lumber  Company.  The  note  which  is  set 
forth  in  the  proof  as  evidence  of  the  balance  due  on 
the  purchase  price  of  the  land  is  a  demand  note  and 
no  interest  was  ever  paid  thereon.  (Trans,  p.  S). 

In  noneof  the  three  proofs  filed  has  claimant  made 
any  showing  or  offered  any  excuse  for  her  delay  in 
not  impressing  her  vendor's  lien  claim  upon  the  land 
referred  to  prior  to  bankruptcy.  Mary  Wall  per- 
mitted the  land  in  dispute  to  stand  in  the  name  of 
the  bankrupt  unincumbered;  the  loan  of  $125,000  by 
the  Northern  Trust  Company,  referred  to  in  former 
proceedings  had  in  this  court,  was  undoubtedly  made 
in  reliance  upon  the  unincumbered  ownership,  by  the 
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bankrupt  of  all  the  property  of  which  it  held  the 
record  title,  a  part  of  which  was  the  land  in  question. 
The  loan  of  approximately  $200,000  from  the  State 
Bank  of  Commerce,  $98,000  from  the  Bank  of  Cali- 
fornia and  $75,000  from  the  Carnegie  Trust  Company 
were  all  based  on  the  company's  holdings  free  of  in- 
cumbrance, except  that  held  by  the  Northern  Trust 
Company. 

Undoubtedly  it  will  be  contended  by  appellee  that 
no  delay  short  of  the  period  fixed  by  the  analogous 
statute  of  limitations  can  constitute  laches  unless 
it  affirmatively  appears  that  the  delay  worked  a  prej- 
udice. 

"We  do  not  so  understand  the  law.  It  is  true  that 
it  is  only  prejudicial  delay  which  constitutes  laches; 
but  it  does  not  follow  that  such  prejudice  must  always 
be  affirmatively  shown.  At  least  in  some  cases  any 
unnecessary  delay  is  presumed  to  have  caused  injury; 
and  it  is  incumbent  upon  the  complainant  to  make 
a  satisfactory  showing  or  excuse  for  the  delay." 

McNeil  V.  McNeil  et  al.,  170  F.  289-291,  C.  C.  A. 
9th  Circuit. 

It  is  a  fact  that  the  claimant,  as  an  unsecured 
creditor,  had  a  right  to  and  did  participate  in  the  ad- 
ministration of  the  estate  and  had  the  right  to  and 
did  vote  as  an  unsecured  creditor. 

It  is  also  true  that  taxes  were  paid  upon  the  land 
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by  the  trustee  and  other  expenses  were  incurred  by 
liini  in  looking  after  and  protecting  the  land  in  con- 
troversy. 

It  is  also  true  that  he  has  paid  in  full  a  trust 
deed  covering  this,  together  with  other  lands,  which 
secured  a  large  issue  of  bonds  of  the  bankrupt  com- 
pany on  the  land  sought  to  be  impressed  with  a  ven- 
dor's lien  by  the  petitioner. 

Practically  all  of  the  claims  of  unsecured  credi- 
tors, aggregating  several  hundreds  of  thousands  of 
dollars,  have  been  allowed  by  the  court. 

The  trustee  takes  the  position  that  on  account 
of  the  gross  negligence  and  laches  of  the  appellee 
that  she  was  and  is  esto})ped  from  asserting  her  lien 
sought  to  be  impressed  upon  a  portion  of  the  proper- 
ty of  the  bankrupt  and  that  under  Section  47a  the 
trustee  ivS  vested  with  a  lien  paramount  to  that  which 
the  petitioner  claims  and  which  if  allowed  will  en- 
able her  to  obtain  an  advantage  over  the  other  credi- 
tors to  which,  on  account  of  her  negligence  and 
laches,  she  is  not  entitled. 

There  has  been  such  laches  that  the  court  would 
be  very  unjust  to  the  creditors  and  to  the  trustee 
should  it  allow  the  claim. 

There  is  no  pretense  of  fraud,  concealment,  sur- 
prise or  newly  discovered  evidence. 

There  should  be  a  reasonably  speedy  disposition 
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of  bankruptcy  matters  and  no  such  precedent,  as  this 
would  be,  should  be  established. 

There  is  no  showing  by  appellee,  Mary  Wall, 
which  would  overcome  her  neglig-ence  and  laches. 

In  re  Ives  113  F.  911.  C.  C.  A.  6th  Circuit. 

Referring  to  the  second,  third,  fourth  and 
fifth  assignments  of  error. 

These  assignments  are  all  discussed  at  length  in 
the  case  of  Samuel  L.  Boyd,  as  trustee,  v.  M.  K.  Wall, 
§2363,  which  just  preceded.  The  appellee  in  the 
former  case  transferred  his  land  in  1911  and  the 
appellee  in  this  case  transferred  her  land  in  1907. 

There  are  several  other  claimants  who  sold  land 
to  the  bankrupt,  as  did  the  appellee,  who  as  yet  have 
not  sought  to  burden  this  estate  with  liens,  natural 
equity  seems  to  have  told  them  that  their  delay  has 
forfeited  their  rights.  If  this  lien  is  allowed  this  es- 
tate will  have  a  deluge  of  liens  to  litigate  and  the 
circumstances  which  have  existed  and  now  exist  with 
reference  to  the  administration  of  this  estate  require 
the  application  of  the  doctrine  of  laches  against  the 
appellee. 

We  submit  that  in  fairness  to  the  credit  world 
and  in  order  to  make  the  operation  of  the  Bankruptcy 
Act  uniform  throughout  these  United  States  the 
judgment  of  the  District  Judge  allowing  the  vendor's 
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Hen  of  Mary  Wall  in  the  sum  of  $936.35  should  be  re- 
versed. 

K.  N.  LaVEINE, 
Attorney  for  Trustee, 
Address:  Coeur  d'Alene,  Idaho. 
JOHN  H.  WOURMS, 
Amicus  Curiae, 
Address:  Wallace,  Idaho. 

A  copy  of  the  foregoing  brief  received  this 

day  of  Feb.  1914,  at  Coeur  d'Alene  Idaho. 


Attorney  for  Appellee. 
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STATEMENT  OF  THE  CASE. 
The  Record  herein  shows  the  following  facts: 
That  on  December  2,  1907,  the  Appellee,  Mary 
Wall,  sold  and  conveyed  to  the  Lane  Lumber  Com- 
pany, Bankrupt, 'the  N>^  of  the  NE^  and  the  N^  of 
the  NW^  of  section  34,  Twp.  49  N.,  Range  2  E.  B. 
M.,  Shoshone  County,  Idaho,  for  the  agreed  pur- 
chase price  of  $1350.00,  at  which  time  $600.00  of 
said  price  was  paid,  and  the  balance  thereof,  to-wit, 
$750.00,  with  interest,  making  in  all  the  sum  of 
$936.35,  is  now  due  and  owing  from  the  bankrupt  to 
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Mary  Wall  and  is  wholly  unpaid  and  unsecured  other- 
wise than  by  the  personal  obligation  of  the  buyer 
(Record  p.  32);  on  June  20,  1911,  a  petition  was  filed 
by  various  creditors  to  have  the  said  Lane  Lumber 
Company,  Ltd.,  a  corporation,  adjudged  a  bankrupt 
(Record  p.  34);  on  July  29,  1911,  said  corporation 
was  adjudged  a  bankrupt  (Record  p.  32);  on  Septem- 
ber 22,  1911,  Samuel  L.  Boyd  qualified  as  trustee  of 
the  estate  of  the  bankrupt,  and  has  continued  to  and 
is  now  acting  as  such  trustee  (Record  p.  32),  and,  as 
such  trustee,  had  no  notice  of  said  vendor's  lien  until 
the  same  was  filed  with  the  referee,  Lawrence  L. 
Lewis  (Record  p.  34);  on  September  7,  1911,  Mary 
Wall  filed  her  claim  against  the  bankrupt  for  said 
unpaid  purchase  price  and  interest  as  an  unsecured 
debt  (Record  p.  1);  on  June  13,  1912,  by  leave  of 
Court,  Appellee  filed  an  amended  proof  claiming  a 
vendor's  lien  against  said  lands  (Record  pp.  4  to  8); 
on  August  22,  1912,  by  leave  of  Court,  Appellee  filed 
a  second  amended  proof  claiming  a  vendor's  lien 
against  said  lands  for  such  unpaid  purchase  price, 
with  interest,  under  Sections  34  41  and  3443  of  the 
Idaho  Revised  Codes  (Record  pp.  9  to  12);  on  August 
29,  1912,  the  trustee  filed  Objections  to  said  second 
amended  proof  of  secured  debt  (Record  p.  33);  on 
July  31,  1913,  the  Referee  overruled  said  Objections 
and  allowed  said  second  amended  proof  as  a  vendor's 
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Hen  against  the  above  described  property  of  the 
bankrupt  (Record  pp.  19  to  22);  the  appraised  value 
of  the  land  against  which  the  vendor's  lien  was  so  al- 
lowed is  $500.00;  on  September  3,  1913,  Petition  for 
Review  was  filed  by  the  trustee  (Record  pp.  15  to 
19);  on  November  19,  1913,  the  referee  filed  his  Re- 
port thereon  with  the  Clerk  of  the  United  States 
District  Court  (Record  pp.  22  to  25);  on  December  2, 
1913,  the  Honorable  Frank  S.  Dietrich,  U.  S.  District 
Judge,  rendered  his  Memorandum  Decision  affirming 
the  referee  in  establishing  said  vendor's  lien  (Record 
pp.  25  to  31);  on  December  13,  1913,  Findings  of  Fact 
&  Conclusions  of  Law  were  caused  to  be  filed  by  the 
District  Judge  (Record  pp.  31  to  35);  and,  on  Decem- 
ber 23,  1913,  Judgment  thereon  was  filed  by  the  Dis- 
trict Judge  (Record  pp.  35  &  36). 

ARGUMENT. 

The  facts  in  this  case  are  not  in  dispute,  and  the 
only  questions  involved  are  questions  of  law.  The 
facts  and  the  issues  involved,  and  the  relief  prayed  for 
in  this  Appeal  are  practically  th.^  same  as  in  the  case 
which  immediately  precedes,  being  case  No.  2363  en- 
titled Samuel  L.  Boyd,  as  Trustee,  Appellant,  vs.  M. 
K.  Wall,  Appellee.  Both  cases  are  prosecuted  for 
the  purpose  of  enforcing  vendor's  liens  against  lands 
belonging  to  the  bankrupt.     In  the    former    case    the 


5  Samuel  L.  Boyd  v. 

Appellee's  brief  on  Appeal  goes  fully  into  the  issues 
involv^ed  and  the  law  applicable  thereto;  and,  by  re- 
ference thereto,  I  adopt  the  argument  and  authori- 
ties found  in  Appellee's  brief  in  said  case  No.  2363 
as  iTJ}^  argument  and  authorities  herein. 

Briefly  stated,  the  vendor's  lien  is  claimed  under 
Sections  3441  and  3443,  Idaho  Revised  Codes,  and 
Sectiou  67  (d)  of  the  Bankruptcy  Act  of  1898,  as 
amended  in  1910. 

Section  3441,  Idaho  Revised  Codes,  reads: 

"One  who  sells  real  property  has  a  ven- 
dor's lien  thereon,  independent  of  possession, 
for  so  much  of  the  price  as  remains  unpaid 
and  unsecured  otherwise  than  by  the  personal 
obligation  of  fze  buyer". 
Section  3443,  Idaho  Revised  Codes,  reads: 

"  The  liens  of  vendors  and  purchasers  of 
real  property  are  valid  against  every  one 
claiming  under  the  debtor,  except  a  purcha- 
ser or  incumbrancer  in  good  faith  and  for 
value. " 
Section  67  (d)  of  the  Bankruptcy  Act  of  1898,  as 

amended,  reads: 

"Liens  given  or  accepted  in  good  faith  and 
not  in  contemplation  of  or  in  fraud  upon  the 
Act,  and  for  a  present  consideration,  which 
have  been  recorded  according  to  the  law,  if  re- 
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cord  thereof  was  necessary  in  order  to  im- 
part notice,  shall,  to  the  extent  of  such  pres- 
ent consideration  only,  not  be  affected  by  this 
Act." 

The  trustee  has  conceded  that  a  vendor's  lien 
originally  vested  in  the  claimant,  and  that,  if  lost  or 
divested  at  all,  it  has  been  so  lost  or  divested  byreason 
of  the  institution  of  the  bankruptcy  proceedings,  and 
for  no  other  cause.  And  the  trustee  has  further  conced- 
ed that,  prior  to  the  amendment  of  the  Bankruptcy  Act 
in  1910,  amending  section  47,  the  vendor's  lien  might 
be  established  (Record  p.  26).  There,  then,  remains 
for  the  court  to  decide,  only  the  question  of  the  effect 
of  said  amendment.  This  question  is  fully  covered 
by  the  argument  and  authorities  found  in  the  Appel- 
lee's brief  in  said  case  No.  2363. 

Evidently  for  the  purpose  of  getting  away  from 
the  issues  counsel  for  Appellant  has  gone  outside  of 
the  record.  With  the  exception  of  the  statement 
made  in  the  first  paragraph  of  the  argument  in  Ap- 
pellant's brief,  there  is  not  one  statement  of  fact, 
among  the  many  made  in  such  argment,  that  is  based 
upon  or  supported  by  the  Record  herein.  Counsel 
and  the  Court  are  limited  to  the  trustee's  assignments 
of  error  (Record  pp.  38  to  40,  and  15  to  18,  respect- 
ively), and  to  the  Findings  of  Fact  of  the  District 
Judge  (Record  pp.  31  to  35). 
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In  his  Petition  for  Review  of  the  referee's  order 
allowing  tlie  vendor's  lien  in  question  (Record  p.  15), 
the  trustee  assigns  as  error,  at  page  16  of  the  Record, 
"that  claimant  is  guilty  of  laches  for  waiting  until 
after  the  filing  of  the  Petition  in  Bankruptcy  on  June 
20,  1911,  before  attempting  to  assert  her  pretended 
vendor's  lien."  The  trustee  now  attempts  to  enlarge 
the  period  covered  by  the  objection  of  laches.  This 
he  cannot  do.  He  has  already  conceded  that  at  the 
time  of  the  commencement  of  the  bankruptcy  pro- 
ceedings the  lien  might  be  enforced  (Record  p.  26). 
And  the  said  assignment  of  error  in  Petition  for  Re- 
view (Record  p.  16)  limits  the  trustee's  right  to  com- 
plain of  laches,  on  the  part  of  the  lien  claimant  to  the, 
time  when  the  trustee  has  already  so  conceded  that 
the  vendor's  lien  might  be  enforced.  Section  3443, 
Idaho  Revised  Codes,  supra,  establishes  the  sole  man- 
ner in  which  the  vendor's  lien  can  be  lost  in  Idaho. 

The  case  of  McNeil  v.  McNeil,  170  Fed.  289, 
cited  in  Appellant's  brief  at  page  6,  was  an  action  to 
vacate  a  decree  of  divorce,  and  involved  issues  of 
fact  and  of  law  entirely  different  from  those  in- 
volved in  the  case  at  bar. 

The  case  of  In  re  Ives,  113  Fed.  911,  cited  in  Ap- 
pellant's brief  at  page  8,  was  a  proceeding  to  vacate 
a  decree  of  adjudication  of  bankruptcy  where  other 
rights  had  intervened  between  the  entry    of    the    de- 
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cree  and  the  initiation  of  the  proceedings  to  vacate; 
and  the  court  held  that  the  showing  made  in  support 
of  the  petition  to  vacate  was  insufficient.  While  in 
the  case  at  bar  no  rights  have  intervened. 

In  view  of  the  facts  involved,  and  of  said  Sec- 
tions of  the  Statutes  of  Idaho^  and  of  the  Bank- 
ruptcy Act,  I  respectfully  submit  that  the  Judgment 
of  the  Honorable  District  Judge  establishing  a  ven- 
dor's lien  in  favor  of  the  claimant  should  be  affirmed. 

Respectfully  submitted, 
FRANK  LANGLKY, 
Attorney  for  Appellee, 
Coeur  d'Alene,  Idaho. 

Service  of  the  foregoing  Brief  of  Mary  Wall, 
Appellee,  is  hereby  accepted,  by  the,  receipt  of  a  copy 

thereof,    this  ^..*^......  day    of  i::^:^..^.:^..^ 

A.  D.,  1914. 


Attorney  for  Trustee. 
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under  the  debtor,  except  a  purchaser  or  incumbran- 
cer in  good  faith  and  for  value." 

That  on  the  22d  day  of  September,  1913,  the  trus- 
tee of  said  Lane  Lumber  Company  filed  with  the 
referee  objections  to  said  petition,  a  certified  copy 
of  which  objections  is  hereto  attached,  made  part 
hereof,  and  marked  Exhibit  '*AB." 

That  on  the  21st  day  of  October,  1913,  the  referee 
made  an  order  therein  granting  your  petitioner  the 
relief  prayed  for  in  said  petition,  a  certified  copy  of 
which  order  is  hereto  attached,  made  part  hereof, 
and  marked  Exhibit  "AC." 

That  on  the  10th  day  of  November,  1913,  the  trus- 
tee filed  his  petition  for  review  of  said  order,  a  cer- 
tified copy  of  which  said  petition  for  review  is  hereto 
attached,  made  part  hereof,  and  marked  Exhibit 
**AD." 

That  on  the  19th  daj^  of  November,  1913,  said  ref- 
eree filed  with  the  Clerk  of  said  District  Court  his 
Report  on  said  Order,  a  certified  copy  of  which  Re- 
port is  hereto  attached,  made  part  hereof,  and 
marked  Exhibit  *'AE." 

That  on  the  2d  day  of  December,  1913,  the  Judge 
of  said  District  Court  made  and  filed  his  Memoran- 
dum Decision  in  said  matter  reversing  said  Order 
of  the  referee,  a  certified  copy  of  which  decision  is 
hereto  attached,  made  part  hereof,  and  marked  Ex- 
hibit **AF." 

That  on  the  23d  day  of  December,  1913,  said  Dis- 
trict Judge  made  and  filed  his  Findings  of  Fact  and 
Conclusions  of  Law,  and  Judgment,  in  said  matter, 
certified  copies  of  which  said  Findings  and  Conclu- 
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sions,  and  Judgment,  are  hereto  attached,  made  part 
hereof,  and  marked  Exhibit  "AG"  and  Exhibit 
**AH,"  respectively. 

That  thereafter  and  on  the  said  2i3d  day  of  Decem- 
ber, 1913,  your  petitioner  filed  her  petition  for  a  Re- 
hearing on  said  Petition  for  a  Review,  a  certified 
copy  of  which  said  petition  for  rehearing  is  hereto 
attached,  made  part  hereof,  and  marked  Exhibit 
"AL" 

That  on  the  26th  day  of  December,  1913,  said  Dis- 
trict Judge  made  an  order  denying  said  petition  for 
Rehearing,  a  certified  copy  of  w^hich  said  order  of  the 
District  Judge  is  hereto  attached,  made  part  hereof, 
and  marked  Exhibit  '*AJ." 

That  said  order  denying  said  petition  for  a  rehear- 
ing is  erroneous: 

1st.     Because  said  Memorandum  Decision  and  said 
Judgment,  and  each  of  them,  are  not  supported  by 
said  Findings  of  Fact,  in  this,  to  wit :    Such  Decision 
and  such  Judgment,  and  each  of  them,  are  based  upon 
the  presumed  findings :   (a)  ' ' In  the  meantime  claim- 
ants, as  unsecured  creditors,  have  had  the  right  to 
participate  in  the  administration  of  the  estate  and 
to  vote  as  such  unsecured  creditors";  (b)  "he  (the 
trustee)  has  also  paid  in  full  a  trust  deed  covering 
these  together  with  other  lands,  and  securing  a  large 
issue  of  bonds  of  the  bankrupt  company";  (c)  "pre- 
sumably taxes  have  been  paid  upon  the  lands  by  the 
trustee."    And    such    presumed    findings,    namely, 
"  (a)  "  and  "(b),"  are  not  contained  in  said  Findings 
of  Fact  and  Conclusions  of  Law,  Exhibit  "AG,"  and 
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are  not  based  upon  issues  raised  by  the  trustee  ^s  as- 
signment of  errors  in  his  said  petition  for  review, 
Exhibit  **AD,"  and  should  not  have  been  considered 
by  the  District  Judge  in  passing  upon  said  petition 
for  review,  marked  Exhibit  ''AD." 

2d.  Because  the  mere  fact  of  petitioner  having 
had  the  right,  as  an  unsecured  creditor,  to  participate 
in  the  administration  of  estate,  and  to  vote  as  such 
unsecured  creditor,  is  not,  in  itself,  sufficient  to  estop 
petitioner  from  filing  such  a  substituted  proof  of  se- 
cured debt  as  prayed  in  said  petition  marked  Exhibit 

3d.  Because  the  payment  by  the  trustee,  of  a  trust 
deed  covering  these  together  with  other  lands,  and 
securing  a  large  issue  of  bonds  of  the  bankrupt  com- 
pany, is  not,  in  itself,  sufficient  to  estop  petitioner 
from  filing  such  a  substituted  proof  of  secured  debt 
as  prayed  in  said  petition  marked  Exhibit  "AA." 

4th.  Because  said  Memorandmn  Decision  and 
said  Judgment,  and  each  of  them,  are  not  supported 
by  said  Findings  of  Fact,  nor  are  they  supported  by 
nor  based  upon  the  issues  raised  by  the  assignment 
of  errors  in  said  petition  for  review. 

5th.  Because  the  mere  payment  of  taxes  by  the 
trustee,  in  itself,  is  not  sufficient  to  estop  petitioner 
from  filing  such  a  substituted  proof  of  secured  debt 
as  prayed  in  said  petition  marked  Exhibit  "AA." 

6th.  Because  said  order  of  the  District  Judge 
denying  said  petition  for  rehearing  prevents  your 
petitioner  from  doing  equity  and  from  receiving 
equity,  that  is  to  say:  Such  order  refuses  to  accept 
petitioner's  offer  to  pay  to  the  bankrupt  estate  and 
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the  trustee  all  moneys,  with  legal  interest  thereon, 
expended  by  the  trustee  on  account  of  taxes  on  the 
lands  involved,  during  the  administration  of  said 
estate. 

That  said  Memorandum  Decision  and  said  Judg- 
ment, and  each  of  them,  are  erroneous : 

Because  of  the  several  preceding  assignments  of 
error,  numbered  one  to  five,  both  inclusive,  which 
said  errors  are  fully  set  forth  in  the  particular 
grounds  and  reasons  why  said  order  of  the  District 
Judge  denying  said  petition  for  rehearing  is  erron- 
eous, and  which  are  hereby  referred  to  and  assigned 
by  reference  as  to  the  specific  and  particular  grounds 
and  reasons  why  said  memorandum  decision  and  said 
judgment,  and  each  of  them,  are  erroneous. 

WHEREFORE,  your  petitioner,  feeling  ag- 
grieved by  said  Memorandum  Decision  and  said 
Judgment,  and  said  order  of  the  District  Judge,  and 
each  of  them,  prays  that  the  same,  and  each  of  them, 
may  be  reviewed  and  revised  as  to  matters  of  law, 
and  that  this  Court  decree  that  said  order  of  the  Dis- 
trict Judge,  and  said  Judgment  and  said  Memoran- 
dum Decision,  and  each  of  them,  be  vacated  and  held 
for  naught,  and  that  your  petitioner  be  allowed  to 
file  a  substituted  proof  of  secured  debt  as  prayed  in 
said  petition  marked  Exhibit  '*AA,"  and  that  your 
petitioner  be  given  such  other  and  additional  relief 
as  shall  be  proper, 

JOHANNA  HIRLINGER, 
By  FRANK  LANOLEY, 
Attorney  for  Petitioner, 
Postoffice  Address:  Coeur  d'Alene,  Idaho,  Otterson 
Bldg. 
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State  of  Idaho, 

County  of  Kootenai, — ss. 

I,  Frank  Langley,  being  first  duly  sworn,  on  oath 
depose  and  say:  That  I  am  the  attorney  herein  for 
the  petitioner  named  in  the  foregoing  petition,  and 
that  I  make  this  verification  in  her  behalf ;  that  I  am 
acquainted  with  the  facts,  matters  and  statements 
contained  in  the  foregoing  petition,  and  that  the  same 
are  true  to  the  best  of  my  knowledge,  information 
and  belief. 

FRANK  LANOLEY. 

Subscribed  and  sworn  to  before  me  this  third  day 
of  January,  A.  D.,  1913. 

[Seal]  ROBERT  H.  MUNCEY, 

Notary  Public. 

In  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 

Acceptance  of  Service  and  Waiver  of  Notice  of  Filing 
of  Petition  for  Revision. 

'Service  of  the  within  petition  for  revision  is  here- 
by accepted,  and  the  receipt  of  a  copy  thereof  in- 
cluding exhibits  mentioned  therein  is  hereby  ac- 
Iknowledged,  and  notice  of  the  filing  of  said  petition  is 
hereby  waived. 

Dated  this  third  day  of  January,  A.  D.  1913. 

E.  N.  LaVEINE, 
Attorney  for  Samuel  L.  Boyd,  Trustee  of  Bankrupt. 
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[Endorsed] :  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit.  Johanna  Hirlinger, 
Petitioner,  vs.  Samuel  L.  Boyd,  Trustee  in  Bank- 
ruptcy of  the  Lane  Lumber  Co.,  Ltd.,  a  Corporation, 
Involuntary  Bankrupt,  Respondent.  In  the  Matter 
of  the  Lane  Lumber  Company,  Limited,  a  Corpora- 
tion, Involuntary  Bankrupt.  Petition  for  Revision. 
Under  Section  24jb  of  the  Bankruptcy  Act  of  Con- 
gress Approved  July  1,  1898,  to  Revise,  in  Matter 
of  Law,  a  Certain  Order,  Judgment  and  Decision  of 
the  United  States  District  Court  for  the  District  of 
Idaho,  Northern  Division. 


[Names  and  Addresses  of  Attorneys.] 
FRANK  LANGLEY,  Esq.,     Attorney  for  Johanna 
Hirlinger,  Claimant. 

Address:  Obeur  d'Alene,  Idaho,  Otterson 
Building. 

E.   N.   LaVEINE,   Esq.,   Attorney  for   Samuel  L. 
Boyd,  Trustee. 

Address:    Coeur   d'Alene,    Idaho,   Griguere 
Building. 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division, 

IN  BANKRUPTCY— #449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Bankrupt. 
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Proof  of  Unsecured  Debt  of  Johanna  Hirlinger. 

At  Spokane,  Washington,  on  the  12th  day  of  Au- 
gust, A.  D.  1911,  came  Johanna  Hirlinger,  of  Spo- 
kane, Washington,  and  made  oath  and  says,  that 
the  Lane  Lumber  Company,  Ltd.,  the  corporation 
against  whom  a  petition  for  adjudication  of  bank- 
ruptcy has  been  filed,  was  at  and  before  the  filing 
of  said  petition,  and  still  is,  justly  and  truly  indebted 
to  said  deponent  in  the  siun  of  $1,333.66.  That  the 
consideration  of  said  debt  is  as  follows:  Purchase 
price  W.i/s  NW.14  and  SE.14  NW.%  SW.14  NE.14, 
S^.  1,  T.  m  N.,  E.  2  E.,  B.  M.,  Shoshone  Co.,  Idaho, 
paid  for  by  one  note  dated  June  10,  1908,  due  on  de- 
mand for  ^^Q.Ql,  interest  seven  per  cent,  hereto  at- 
tached and  made  a  part  hereof.  One  note  dated 
June  10,  1908,  due  on  demand  for  ^QQQ^Q,  interest 
seven  per  cent,  these  given  for  timber  claim,  hereto 
attached  and  made  a  part  hereof. 

That  no  part  of  said  debt  has  been  paid  except 
the  sum  of  $1,333.66;  and  that  there  are  no  setoffs 
or  coimterclaims  to  the  same  and  that  deponent  has 
not,  nor  has  any  person  by  his  order,  or  to  his  knowl- 
edge or  belief  for  his  use,  had  or  received  any  man- 
ner of  securities  for  said  debt  whatever ;  that  no  note 
has  been  given  for  said  debt  and  neither  has  any 
judgment  been  rendered  thereon,  other  than  stated 
herein. 

JOHANNA  HIRLINGER, 

Subscribed  and  sworn  to  before  me  this  12th  day 
of  August,  A.  D.  1911. 

[Notary  Seal]  A.  W.  HOVER, 

Notary  Public. 
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Endorsed]:  Filed  Sept.  7,  1911.  L.  L.  Lewis, 
Referee.  Filed  December  23,  1913,  A.  L.  Richard- 
son, Clerk.     [1*] 

EXHIBITS. 
$666.66 

Lane,  Idaho,  Jiin  1,  1908. 
Six  Months  after  date  without  grace,  we  promise 
to  pay  to  the  order  of  Johanna  Hirlinger,  Six  Hun- 
dred sixty-six  &  G6/100  Dollars,  in  Gold  Coin  of  the 
United  States  of  America,  of  the  present  standard 
value,  with  interest  thereon  in  like  Gold  Coin  at  the 
rate  of  8  per  cent  per  annum  from  date  until  paid, 
for  value  received.  Interest  to  be  paid  annually  and  if 
not  so  paid  the  whole  siun  of  both  principal  and  in- 
terest to  become  immediately  due  and  collectible,  at 
the  option  of  the  holder  of  this  Note.  And  in  case 
suit  or  action  is  instituted  to  collect  this  Note,  or  any 
portion  thereof  we  promise  and  agree  to  pay,  in  ad- 
dition to  the  costs  and  disbursements  provided  by 
statute.  Fifty  Dollars  in  like  Gold  Coin  for  Attorneys 
fees  in  said  suit  or  action. 

LANE  LUMBER  CO.,  LTD., 
P.  H.  WALL, 

Pres.  &  Mgr., 
M.  K.  WALL, 
Secy. 
Due  Six  Months. 

[Endorsed]  :  Interest  paid  to  June  1,  1909,  $53.33. 

$666.67  Lane,  Idaho,  Jun  1,  1908. 

Demand,  after  date,  without  grace,  we  promise  to 


*  Page-number  appearing  at  foot  of  page  of  original  certified  Record. 
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pay  to  the  order  of  Johanna  Hirlinger  Six  Hundred 
sixty-six  &  67/100  Dollars  in  Gold  Coin  of  the  United 
States  of  America,  of  the  present  standard  value 
with  interest  thereon  in  like  Gold  Coin  at  the  rate  of 
8  per  cent  per  annum  from  date  until  paid,  for  value 
received,  Interest  to  be  paid  annually,  and  if  not  so 
paid,  the  whole  sum  of  both  principal  and  interest 
to  become  immediately  due  and  collectible  at  the 
option  of  the  holder  of  this  Note.  And  in  case  suit 
or  action  is  instituted  to  collect  this  N'ote,  or  any 
portion  thereof  we  promise  and  agree  to  pay  in  ad- 
dition to  the  costs  and  disbursements  provided  by 
statute  Fifty  Dollars  in  like  Gold  Coin  for  Attorneys 
fees  in  said  suit  or  action. 
Due  Demand.  Per  P.  H.  WALL, 

LANE  LUMBER  CO.,  LTD., 

Pres.  &  Mgr. 
M.  K.  WALL, 
Secy. 

[Endorsed]  :  Interest  paid  to  Jime  1,  1909,  $53.33. 
[2] 

Exhibit  ''AA"— Petition  for  Leave  to  File 
Substituted  Proof  of  Secured  Debt,  by 
Johanna  Hirlinger. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LTD.,  a  Corporation, 

Involuntary  Bankrupt. 
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PETITION  FOR  LEAVE  TO  PILE  SUBSTI- 
TUTED PROOF  OP  SECURED  DEBT,  BY 
JOHANNA  HIRLINOER. 

To  L.  L.  Lewis,  Esquire,  Referee  in  Bankruptcy : 

Comes  now  Johanna  Hirlinger,  a  creditor  of  the 
above-entitled  bankrupt,  before  any  disposal  of  the 
lands  belonging  to  said  bankrupt  has  been  made, 
and  respectfully  represents  as  follows,  to  wit: 

That  on  or  about  the  first  day  of  June,  1908,  your 
petitioner,  being  then  the  owner  of  the  W.  %  of  NW. 
%,  SE.  14  of  NW.  14,  and  the  SW.  %  of  NE.  % 
of  Sec.  1,  Twp.  49  N.,  R.  2i  E.,  B.  M.,  in  Shoshone 
County,  State  of  Idaho,  did  sell  and  convey  said 
premises  to  said  bankrupt  for  the  price  of  $1,333.66, 
no  part  of  which  has  ever  been  paid ;  that  in  evidence 
of  the  amount  due  on  such  price,  and  in  consideration 
of  said  conveyance,  said  bankrupt  then  executed 
and  delivered  to  your  petitioner  its  two  certain 
promissory  notes  each  bearing  said  date,  with  in- 
terest at  8%  per  annum  and  for  the  sums  of  $666.66 
and  $666,67,  respectively,  no  part  of  either  of  which 
notes  has  ever  been  paid. 

That  said  premises  are  now  a  portion  of  the  es- 
tate of  said  bankrupt  and  have  never  been  trans- 
ferred nor  conveyed  to  any  purchaser  in  good  faith 
or  for  value,  nor  are  they  subject  to  any  incum- 
brance in  good  faith  or  for  value,  other  than  petition- 
er 's  claim  of  lien  for  the  amount  due  on  said  notes. 

That  on  the  7th  day  of  September,  1911,  through 
ignorance,  inadvertence  and  mistake,  and  without 
knowledge  of  the  law  and  the  facts,  your  petitioner 
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filed  herein  her  claim,  numbered  62,  based  upon  said 
notes,  as  unsecured  claims;  but  that  your  petitioner 
is  legally  entitled  to  have  said  debt,  evidenced  by  said 
[3]     notes,  declared  and  adjudged  to  constitute  a 
vendor's  lien  against  such  premises,  and  to  be  al- 
lowed and  paid  herein  as  such  a  secured  and  pre- 
ferred debt.     Said  claim  of  lien  is  based  upon  sec- 
tions 3441  and  3443,  respectively,  of  the  Idaho  Re- 
vised Codes,  and  upon  the  National  Bankruptcy  Act. 
That  an  order  has  been  entered  and  filed  herein 
directing  the  sale  of  the  above-described    premises 
together  with  other  real  property  belonging  to  said 
estate;    that    petitioner  objects  to  the  sale  of  said 
premises  under  said  order,  or  at  all,  until  petition- 
er's claim  of  vendor's  lien  against  said  premises  for 
the  amoimt  due  on  said  debt  is  finally  determined 
herein,    for   the   reasons   following:    That,  if  such 
claim  of  lien  is  finally  adjudged  to  be  valid,  peti- 
tioner desires  to  find  a  purchaser  for  the  land  af- 
fected thereby  who  will  pay  the  largest  possible  price 
therefor  in  order  that  the  full  amount  of  such  lien 
shall  be  recovered,  and,  if  necessary,  petitioner  may 
become  such  purchaser  herself,  applying  in  payment 
of  the  purchase  price,  or  a  part  thereof,  the  ascer- 
tained value  of  such  lien;  that  until  the  validity  of 
said  lien  is  finally  established  petitioner  cannot  know 
w^hether  the  price  received  by  the  sale  of  said  prem- 
ises will  be  applied  in  payment  of  said  debt,  and 
for  that  reason  the  sale  of  said  premises,  at  this 
time,  would  likely  result  in  the  same  being  sold  for 
less  than  the  amount  of  said  debt,  all  of  which  would 
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be  to  the  damage  of  your  petitioner. 

Wherefore,  your  petitioner  prays  that  she  be  per- 
mitted to  withdraw  said  proofs  of  unsecured  debts, 
number  62,  and  to  file  herein  and  substitute  therefor 
her  Proof  of  Claim,  as  a  secured  debt,  based  upon  the 
facts  as  above  mentioned,  and  that  such  substituted 
proof  of  secured  debt  be  declared  and  adjudged  to 
be  and  to  constitute  a  vendor's  lien  against  said 
premises,  and  that  such  premises  be  ordered  sold 
according  to  law  and  the  practice  of  this  court,  and 
the  proceeds  of  such  sale  be  applied  in  payment  of 
such  lien,  and  that  any  deficiency,  if  any  there  shall 
be,  after  all  the  proceeds  from  such  sale  properly 
applicable  thereto,  have  been  applied  [4]  to  the 
payment  of  such  lien,  shall  be  allowed  and  paid  as 
an  unsecured  debt  against  said  estate;  and  for  such 
further  relief  as  shall  be  proper ;  and  for  costs  herein 
expended. 

This  petition  is  based  upon  the  affidavit  attached 
hereto,  and  upon  the  records  and  files  herein,  and 
upon  the  allegations  set  forth  herein. 

JOHANNA  HIRLINGER, 

Petitioner. 
State  of  Idaho, 
County  of  Kootenai. — ss. 

Johanna  Hirlinger,  the  petitioner  mentioned  and 
described  in  the  foregoing  petition,  does  hereby  make 
solemn  oath  that  the  statements  contained  therein 
are  true  according  to  the  best  of  her  knowledge,  in- 
formation and  belief. 

JOHANNA  HIRLINGER, 
Petitioner. 
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Subscribed  and  sworn  to  before  me  this  SOtb  day 
of  August,  1913. 

[Notary  Seal]  M.  A.  KIGER, 

Notary  Public.     [5] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

In  the  Matter  of  the  LANE  LUMBEE  COMPANY, 
LTD.,  a  C'orporation, 

Involuntary  Bankrupt. 

Affidavit  [of  Johanna  Hirlinger]. 

State  of  Idaho, 

County  of  Kootenai. — ss. 

I,  Johanna  Hirlinger,  being  first  duly  sworn,  upon 
oath  depose  and  say:  That  on  the  7th  day  of  Sep- 
tember, 1911,  through  ignorance,  inadvertence  and 
mistake,  and  mthout  knowledge  of  the  law  and  the 
facts,  my  claim  for  the  sum  of  $1,333.67,  Avith  interest, 
against  the  above-named  bankrupt  was  filed  in  the 
above-entitled  court,  with  the  referee  thereof,  as  an 
unsecured  claim ;  whereas,  deponent  at  that  time  was 
and  now  is  legally  entitled  to  have  said  sum  allowed 
and  paid  herein  as  a  secured  and  preferred  claim 
against  said  estate. 

That  the  facts  upon  which  deponent  claims  said 
simi  should  be  allowed  and  paid  as  such  a  secured 
debt  are  as  follows,  to  wit : 

That  on  or  about  the  1st  day  of  June,  1911,  de- 
ponent sold  and  conveyed  to  said  bankrupt  the  W.  i/^ 
of  NW.  14,  SE.  14  of  NW.  14,  and  the  SW.  %  of 
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NE.  1/4  of  Sec.  1,  Twp.  49  N.,  R.  2  E.,  B.  M.,  in  Sho- 
shone  County,   State   of   Idaho,   for  the   price   of 
$1,333.67,  no  part  of  which  was  ever  paid;  that  the 
two  promissory  notes  attached  to,  arid  upon  which 
said  proof  of  claim  was  based,  were  executed  and 
delivered  by  said  bankrupt  to  deponent  in  evidence 
of  said  price,  and  that  the  same  have  never  been 
paid;  that  said  premises  have  never  been  transferred 
or  conveyed  by  said  bankrupt  to  any  purchaser  in 
good  faith  or  for  value,  nor  are  they  now  subject  to 
any  incumbrance  given  in  good  faith  or  for  value, 
other  than  deponent's  claim  of  lien  for  the  amount 
due  on  said  notes. 

That  said  notes  are  now  due  and  unpaid  and  un- 
secured, and  have  been  so  unsecured  at  all  times 
herein  mentioned,  otherwise  than  by  the  personal 
obligation  of  said  bankrupt  and  of  said  claim  .[6] 
of  lien ;  that  such  premises  belong  to  said  bankrupt, 
and  that  I  claim  a  vendor's  lien  against  the  same 
for  the  amount  due  on  said  notes,  to  wit,  the  sum  of 
$1,659.50. 

JOHANNA  HIRLINGER. 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  August,  1913. 

[Notary  Seal]  M.  A.  KIOER, 

Notary  Public. 

I  hereby  accept  service  of  the  within  Petition  and 
Affidavit  and  acknowledge  the  receipt  of  copies 
hereof  at  Coeur  d'Alene,  Idaho,  this  2d  day  of 
September,  1913. 

E.  N.  LaVEINE, 
Attorney  for  Trustee,  Samuel  L.  Boyd. 
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[Endorsed]:  Filed  September  3,  1913,  L.  L. 
Lewis,  Referee,  Filed  December  23,  1913.  A.  L. 
Richardson,  Clerk.     [7] 

Exhibit  "AB"— Objections  to  the  Filing  of  Sub- 
stituted Proof  of  Secured  Debt,  by  Johanna 
Hirlinger. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

#449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 

OBJECTIONS  TO  THE  FILING  OF  SUBSTI- 
TUTED PROOF  OF  SECURED  DEBT,  BY 
JOHANNA  HIRLINGER. 

Now  comes  Samuel  L.  Boyd,  trustee,  through  his 
duly  appointed  attorney,  E.  N.  LaVeine,  and  objects 
to  the  filing  of  the  above  referred  to  substituted 
proofs  of  secured  debt  and  moves  to  dismiss  her 
petition  for  the  following  reasons: 

I. 

That  said  purported  vendor's  lien  right  accrued, 
if  at  all,  in  June,  1908,  and  that  said  petitioner  has 
been  guilty  of  gross  negligence  and  laches  and  at 
this  time  is  estopped  from  asserting  said  purported 
lien. 

II. 

That  under  Section  47a  (1)  of  the  Bankruptcy  Act 
of  1898,  as  amended  in  1910,  the  trustee  upon  his 
qualifications   became    vested   with    all   the    rights. 
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remedies  and  powers  of  a  creditor  holding  a  lien  by 
legal  or  equitable  proceedings  on  the  land  described 
in  said  petition  and  that  he  has  continuously  since 
September  27,  1911,  asserted  his  said  lien  against 
said  property,  paid  taxes  thereon,  sold  it  to  Duval 
Jackson,  without  objections  from  petitioner,  which 
sale  was  not  resisted  by  petitioner. 

ni. 

That  if  petitioner  is  permitted  to  file  the  said  Sub- 
stituted Proof  of  Secured  Debt,  her  unsecured  claim 
having  been  allowed,  it  will  alter  her  position  ma- 
terially and  will  enable  her  to  obtain  an  advantage 
over  the  other  creditors  to.  which,  [8]  on  account 
of  the  bankruptcy  law  and  her  laches,  she  is  not  en- 
titled. 

That  the  trustee's  title  to  said  property  is  not  sub- 
ject to  the  alleged  vendor's  lien. 

E.  N.  LaVEINE, 
Attorney  for  Trustee. 
State  of  Idaho, 
County  of  Kootenai, — ss. 

E.  N.  LaVeine,  attorney  for  S.  L.  Boyd,  trustee, 
does  hereby  make  solemn  oath  that  the  statements 
contained  in  the  foregoing  objections  are  true  ac- 
cording to  the  best  of  his  knowledge,  information 
and  belief. 

E.  N.  LaVEINE, 
Attorney  for  Trustee. 
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Subscribed  and  sworn  to  before  me  this  22d  day 
of  September,  1913. 

[Notary  Seal]  W.  F.  MoNAUGHTON, 

Notary  Public. 
Eeceived  copy  of  foregoing  this  22d  day  of  Sept., 
1913. 

FRANK  LANGLEY, 
Attorney  for  J.  Hirlinger. 

[Endorsed]:  Filed  Sept.  22,  1913.  L.  L.  Lewis, 
Referee.  FHed  Dec.  23,  1913.  A.  L.  Richardson, 
Clerk.     [9] 

Exhibit  ''AC— Order  Allowing  Johanna  Hirlinger 
to  File  Substituted  Proof  of  Secured  Debt. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LTD.,  a  Corporation, 

Involuntary  Bankrupt. 

ORDER   ALLOWING   JOHANNA   HIRLINGER 
TO     FILE     SUBSTITUTED     PROOF     OF 
SECURED  DEBT. 
The  petition  herein,  dated  August  30,  1913,  of 
Johanna  Hirlinger,  for  leave  to  file  substituted  proof 
of  secured  debt,  and  the  Trustee's  Objections  thereto, 
dated  September  22,  1913,  having  come  regularly 
on  for  hearing  on  the  4th  day  of  October,  1913,  Frank 
Langley  appearing  as  attorney  for  said  Johanna 
Hirlinger,  E.  N.  LaVeine  appearing  as  attorney  for 
said  Trustee,  to  wit,  Samuel  L.  Boyd,  whereupon 
said  petition  and  objections  were  argued  by  the  re- 
spective counsel  and  submitted  to  the  Court  for  its 
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decision,  and  the  Court  being  fully  advised  in  the 
premises,  now  finds  that  said  objections  should  be 
overruled  and  that  said  petition  should  be  allowed; 
WHEREFORE,  IT  IS  HEREBY  ORDERED  that 
said  Objections,  and  each  and  all  of  them,  be,  and 
the  same  are,  hereby  overruled; 

AND  IT  IS  FURTHER  HEREBY  ORDERED 
that  said  petition  be,  and  the  same  is,  hereby  allowed 
and  granted. 

Done  at  Coeur  d'Alene,  Idaho,  in  said  district,  this 
21st  day  of  October,  1913. 

LAWRENCE  L.  LEWIS, 
Referee  in  Bankruptcy. 
Service  of  the  within  Order  is  hereby  accepted  and 
the  receipt  of  copy  thereof  is  hereby  acknowledged 
at  Coeur  d'Alene,  Idaho,  this  21st  day  of  October, 
1913. 

E.  N.  LaVEINE, 
Attorney  for  Samuel  L.  Boyd,  Trustee. 

[Endorsed]:  Filed  Oct.  21,  1913.  L.  L.  Lewis, 
Referee.  Filed  Dec.  23,  1913.  A.  L.  Richardson, 
Clerk.     [10] 

Exhibit  "AD"— Petition  for  Review  of  Referee's 
Order,  Allowing  the  Filing  of  Substituted  Proof 
of  Secured  Debt  by  Johanna  Hirlinger. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

#449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 
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PETITION    FOR    REVIEW    OF    REFEREE'S 
ORDER  ALLOWING  THE  FILING  OF  SUB- 
STITUTED PROOF  OF  SECURED  DEBT  BY 
JOHANNA  HIRLINGER  IN  THE  SUM  OF 
$1,333.66    AND    INTEREST,    IN    LIEU    OF 
PROOF  OF  UNSECURED  DEBT  HERETO- 
FORE FILED  AND  ALLOWED. 
To  Honorable  Lawrence  L.  Lewis,  Referee  in  Bank- 
ruptcy. 
Your  petitioner  respectfully  shows. 
That  he  is  the  duly,  qualified  and  acting  trustee  of 
the  Lane  Lumber  Company,  Limited,  a  Corporation, 
the  above-named  bankrupt; 

That  on  September  7,  1911,  Johanna  Hirlinger 
filed  her  unsecured  proof  of  debt  praying  for  the  al- 
lowance of  the  amount  claimed  in  said  proof  of  debt, 
to  wit:  $1,333.66; 

That  thereafter  on  the  10th  day  of  May,  1912,  said 
claim  was  allowed  in  the  sum  of  $1,552.58; 

That  thereafter,  on  September  2,  1913,  said  Jo- 
hanna Hirlinger  filed  her  "Petition  for  Leave  to  File 
Substituted  Proof  of  Secured  Debt." 

That  on  September  22,  1913^  the  trustee  caused 
to  be  filed  his  ''objections  to  the  filing  of  substituted 
proof  of  secured  debt  by  Johanna  Hirlinger." 

That  thereafter  on  October  21,  1913,  the  referee 
caused  to  be  filed  his  "order  allowing  Johanna  Hir- 
linger to  file  a  substituted  proof  of  secured  debt," 
said  order  overruled  the  above  referred  to  objections 
of  the  trustee  to  the  filing  thereof; 

That  said  order  allowing  the  filing  of  the  said 
proof  of  secured  debt  will  grant  to  Johanna  Hirlinger 
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the  right  to  assert  a  vendor's  lien  against  the  prop- 
erty of  the  bankrupt  described  [11]  in  her  origi- 
nal unsecured  claim  heretofore  referred  to,  said 
property  being  the  W.  %  of  the  NW.  %  ^^d  the 
SE.  14  of  the  NW.  14  and  the  SW.  14  of  the  NE.  % 
of  Section  1,  Twp.  49  North,  Range  2  E.,  B.  M., 
Shoshone  County,  Idaho. 
That  said  order  was  and  is  erroneous  in  that: 

1.  That  said  purported  vendor's  lien  right  ac- 
crued, if  at  all,  in  June,  1908,  and  that  said  Johanna 
Hirlinger  has  been  guilty  of  gross  negligence  and 
laches  and  now  is  estopped  from  asserting  said  pur- 
ported vendor's  lien; 

2.  That  under  section  4r7a  (1)  of  the  Bankruptcy 
Act  of  1898,  as  amended  in  1910,  the  trustee  upon 
his  qualification  became  vested  with  all  the  rights, 
remedies  and  powers  of  a  creditor  holding  a  lien  by 
legal  or  equitable  proceedings  on  the  land  described 
and  that  he  has  continuously  since  September  27, 
1911,  asserted  his  said  lien  against  said  property, 
paid  taxes  thereon,  sold  it  to  Duval  Jackson  without 
objections  from  the  petitioner,  which  sale  was  not 
resisted  by  Johanna  Hirlinger; 

3.  That  the  referee  by  allowing  Johanna  Hir- 
linger to  file  the  said  substituted  proof  of  secured 
debt,  her  unsecured  claim  having  been  allowed,  he 
allows  her  to  alter  her  position  materially  and  will 
enable  her  to  obtain  an  advantage  over  the  other 
creditors  to  which,  on  account  of  the  Bankruptcy 
law  and  her  laches,  she  is  not  entitled; 

4.  That  the  referee  should  have  held  that  the 
property  of  the  bankrupt,  including  the  lands  de- 
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scribed  herein  on  which  Johanna  Hirlinger  claims  a 
vendor's  lien,  passed  to  the  trustee  on  September  26, 
1911,  and  that  he  thereupon  became  and  still  is 
vested  with  the  rights,  remedies  and  powers  of  a 
creditor  holding  a  lien  by  legal  or  equitable  proceed- 
ings, and  that  the  trustee's  title  was  and  is  paramount 
to  that  of  the  vendor  lien  claimant  and  that  said  land 
is  not  subject  to  a  vendor's  lien;     [12] 

5.  That  the  trustee's  title  to  said  property  is  not 
subject  to  the  alleged  vendor's  lien,  and  Sections 
3441  and  3443  Idaho  Revised  Codes  do  not  apply  as 
against  trustees  in  bankruptcy; 

6.  That  for  the  foregoing  reasons  claimant  is 
estopped  from  asserting  a  vendor's  lien,  and  that 
said  referee  erred  in  making  and  entering  the  order 
allowing  Johanna  Hirlinger  to  file  substituted  proof 
of  secured  debt;  that  section  47  of  the  Bankruptcy 
Act  as  amended  in  1910  is  a  bar  to  said  lien ;  that 
said  order  is  against  the  law. 

WHEREFORE,  your  petitioner  feeling  aggrieved 
because  of  said  order  prays  that  the  same  may  be 
reviewed  as  provided  by  the  Bankruptcy  Act  and 
the  General  Orders. 

SAMUEL  L.  BOYD, 
Trustee. 
Dated  November  10,  1913.     [13] 

State  of  Idaho, 

County  of  Kootenai, — ss. 

Samuel  L.  Boyd,  the  trustee  mentioned  and  de- 
scribed in  the  foregoing  petition  for  review,  does 
hereby  make  solemn  oath  that  the  statements  con- 
tained in  the  foregoing  petition  are  true  accord- 
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ing  to  the  best  of  his  knowledge,  information  and 
belief. 

SAMUEL  L.  BOYD, 

Trustee. 

Subscribed  and  sworn  to  before  me  this  10th  day 
of  November,  1913. 

[Notary  Seal]  JOSEPH  B.  HOOAN, 

Notary  Public. 
E.  N.  LaVEINE, 

Attorney  for  Trustee. 

[Endorsed] :  Filed  November  10,  1913.  L.  L. 
Lewis,  Referee.  Filed  December  23,  1913.  A.  L. 
Richardson,  Clerk.     [14] 

Exhibit  **AE"— Report  of  Referee. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

IN  BANKRUPTCY,— No.   449. 
In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 

REPORT  OF  REFEREE  IN  BANKRUPTCY  ON 
AN  ORDER  ALLOWING  THE  FILING 
OF  SUBSTITUTED  PROOF  OF  SECURED 
DEBT  BY  JOHANNA  HIRLINGER  IN  THE 
SUM  OF  $1,383.66,  AND  INTEREST,  IN  LIEU 
OF  PROOF  OF  UNSECURED  DEBT  HERE- 
TOFORE FILED  AND  ALLOWED. 

To  the  Honorable  PRANK  S.  DIETRICH,  District 
Judge: 
I,  Lawrence  L.  Lewis,  Referee  in  Bankruptcy,  in 
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charge  of  the  above-entitled  proceedings,  do  hereby 
certify: 

1. 

That  during  the  course  of  said  proceedings  on,  to 
wit,  the  21st  day  of  October,  1913,  an  order  was  made 
and  filed  herein  overruling  the  objections  of  the 
trustee  to  the  petition  of  Johanna  Hirlinger  praying 
for  leave  to  file,  herein,  her  substituted  proof  of 
secured  debt,  and  granting  the  prayer  of  said  peti- 
tion. 

2. 

That  thereafter  on,  to  wit,  the  10th  day  of  Novem- 
ber, 1913,  Samuel  L.  Boyd,  trustee  of  the  above-en- 
titled estate,  feeling  aggrieved  thereat,  filed  herein 
his  petition  for  Review,  which  said  petition  was  duly 
granted. 

3. 

That  a  full,  true  and  correct  summary  of  the  pro- 
ceedings on  which  said  order  was  made  is  as  follows, 
to  wit:     [15] 

On,  to  wit,  the  7th  day  of  September,  1911,  the 
proof  of  claim  of  Johanna  Hirlinger  for  the  sum  of 
One  Thousand  Three  Hundred  Thirty-three  and 
66/100  ($1333.66)  Dollars,  was  duly  filed  herein; 
that  thereafter,  on,  to  wit,  the  10th  day  of  May,  1912, 
said  claim  came  regularly  on  to  be  heard  and  was 
duly  allowed  (including  interest)  in  the  sum  of  One 
Thousand  Five  Hundred  Fifty-two  and  58/100 
($1552.58)  Dollars,  as  an  unsecured  claim.  (See 
Record  of  Proceedings,  pages  880  and  892) ;  that 
thereafter  on,  to  wit,  the  2d  day  of  September,  1913, 
said  claimant  filed  herein  her  petition  praying  for 
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leave  to  file  substituted  proof  of  secured  debt;  that 
thereafter  on,  to  wit,  the  2^d  day  of  September,  1913, 
the  objections  of  the  trustee  thereto  were  duly  filed 
herein ;  that  thereafter  on,  to  wit,  the  4th  day  of  Octo- 
ber, 1913,  the  said  petition  and  the  trustee's  objec- 
tions thereto  came  regularly  on  for  hearing;  that 
thereafter,  authorities  were  submitted  on  the  issues 
raised  by  said  petition  and  the  said  objections 
thereto ;  and,  after  the  entire  matter  had  been  taken 
under  advisement,  the  said  order  of  the  21st  day  of 
October,  1918,  was  duly  made  and  filed  herein,  to 
which  said  order  the  trustee  duly  excepted,  and  sub- 
mits that  said  order  was  and  is  erroneous  in  six  spe- 
cific particulars,  which  said  particulars  are  fully  set 
forth  in  his  said  petition  for  review. 

THE  PEBCISE  QUESTIONS  SUBMITTED 
for  consideration  and  decision  are  these : 

1.  Does  the  order  allowing  Johanna  Hirlinger, 
the  said  claimant,  to  file  a  substituted  proof  of  se- 
cured claim  permit  her  to  materially  alter  her  posi- 
tion in  said  cause  so  as  to  give  her  an  advantage  over 
other  creditors  or  any  one,  or  at  all,  to  which,  by  law, 
she  is  not  entitled? 

2.  Is  the  order  from  which  this  review  is  taiken 
correct  in  point  of  law? 

I  hand  up,  herewith,  for  the  information  of  the 
Judge,  the  following  records,  files  and  papers,  to  wit : 
[16] 

1.  Petition  for  review. 

2.  Record  of  proceedings,  pages  889  and  892. 

3.  Petition  for  leave  to  file  substituted  claim. 

4.  Objections  to  trustee  to  petition. 
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5.  Order  allowing  petition. 

6.  Proof  of  claim  of  Johanna  Hirlinger. 

I  FURTHER  CERTIFY  that  the  above  and  fore- 
going are  all  the  papers,  records  or  files  used  or  per- 
taining to  this  review. 

Done  at  Coeur  d'Alene,  Idaho,  in  said  district,  this 
19th  day  of  November,  A.  D.  1913. 
Respectfully  submitted, 

LAWRENCE  L.  LEWIS, 
Referee  in  Bankruptcy. 

[Endorsed]:  Filed  November  19,  1913.  A.  L. 
Richardson,  Clerk.     [17] 

Exhibit  '*AF" — Decision  upon  Two  Petitions  for 

Review. 

In  the  United  States  District  Court  for  the  District 
of  Idaho,  Northern  Division. 

In  the  Matter  of  the  LANE  LUMBER  iCOMPANY, 

a  'Corporation, 

Bankrupt. 

DECISION    UPON    TWO    PETITIONS    FOR 
REVIEW,~NAMELY,  THOSE  OF  JAMES  M. 
BROWN  AND  JOHANNA  HIRLINGER. 
Dec.  2, 1913. 
E.  N.  LaVEINE,  Attorney  for  Trustee. 
FRANK  LANGLEY,  Attorney  for  Claimants. 
DIETRICH,  District  Judge: 

One  of  the  questions  involved  in  these  petitions  for 
review  is  passed  upon  in  the  decision  upon  petitions 
for  review  in  the  matter  of  the  claims  of  M.  K.  Wall, 
Joseph  Brown  and  Mary  Wall,  this  day  filed. 

The   distinctive   question  is  whether   or   not   the 
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claimants  should  at  this  time  be  permitted  to  amend 
their  proofs  of  claim,  which,  as  originally  filed,  dis- 
closed only  unsecured  claims.  While,  as  held  in 
passing  upon  the  other  petitions  for  review  referred 
to,  vendor's  liens  are  established  by  the  statutes  of 
the  state,  and  must  therefore  be  recognized,  being 
undisclosed  by  the  records  and  of  a  secret  nature,  a 
court  of  equity  should  not  indulge  an  overliberal 
discretion  in  assisting  claimants  to  assert  them. 
Bmjley  vs.  Greenleaf,  5  L.  Ed.  393i;  7  Wheat.  46. 
One  of  the  liens  here  claimed  arises  out  of  a  sale  of 
June  1,  1'907,  and  the  other  out  of  a  sale  of  June  1, 
1908.  Apparently  neither  the  [18]  trustee  nor 
the  creditors  ever  had  any  notice  or  intimation  that 
such  claims  would  be  asserted  until  petitions  were 
filed  for  leave  to  substitute  proof  of  secured  claim 
for  proof  of  unsecured  claim.  In  the  one  case  the 
claim  for  unsecured  debt  was  allowed  on  June  12, 
1912,  and  in  the  other  on  May  10,  1912.  Petitions 
for  leave  to  file  substituted  claims  were  not  filed  un- 
til about  the  month  of  September  of  the  current  year. 
In  the  meantime  the  claimants,  as  unsecured  cred- 
itors, have  had  the  right  to  participate  in  the  admin- 
istration of  the  estate  and  to  vote  as  such  unsecured 
creditors.  Presumably  taxes  have  been  paid  upon 
the  lands  by  the  trustee,  and  other  expenses  incurred 
by  him  in  looking  after  and  protecting  the  land. 
He  has  also  paid  in  full  a  trust  deed  covering  these 
together  with  other  lands,  and  securing  a  large  issue 
of  bonds  of  the  bankrupt  company.  Upon  the  whole, 
I  am  inclined  to  the  view  that  the  assertion  at  this 
late  date  of  secured  claims  cannot  be  permitted  with- 
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out  prejudice  to  other  creditors,  and  that  therefore 
it  would  be  unfair  and  inequitable  to  allow  them. 
The  order  of  the  referee  allowing  the  substitution  of 
secured  for  unsecured  claims  will  therefore  in  each 
case  be  reversed. 

[Endorsed]  :   Filed  Dec.  2.,  1913.    A.  L.  Eichard- 
son,  tClerk.     [19] 

Exhibit  ** AG"— Findings  of  Fact  and  Conclusions 

of  Law. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

IN  BANKRUPTCY— #449. 

In  the  Matter  of  the  LANE  LUMBER  (COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 

JOHANNA  HIRLINGER  PETITION  TO  FILE 
PROOF  OF  SECURED  DEBT  OF  $1659.50. 
The  petition  of  Johanna  Hirlinger  for  leave  to  file 
substituted  proof  of  secured  debt  in  the  sum  of 
$1,659.50  came  on  regularly  before  the  court  without 
a  jury  on  petition  of  the  trustee  for  review  of  the  or- 
der made  herein  by  the  referee  granting  such  petition 
to  substitute;  and  from  the  facts  presented  by  the 
pleadings  and  the  records  the  Court  finds  as  follows, 
to  wit : 

I. 
That   on   June  1,  1906,    Johanna   Hirlinger,   the 
claimant  herein,  sold  and  conveyed  to  the  Lane  Lum- 
ber   Company,    Limited,    a    corporation,    bankrupt 
abov€  named,  the  West  half  of  the  Northwest  quarter 


Samuel  L.  Boyd.  29* 

(W.i/o  NW.i/4),  the  Southeast  quarter  of  the  North- 
west quarter  (SE.  14  NW.  1/4)  and  the  Southwest 
quarter  of  the  Northeast  quarter  (SW.  1/4  ^E.  14) 
of  section  one  (1),  Township  forty-nine  (49)  North, 
Range  Two  (2)  E.,  B.  M.,  Shoshone  County, 
State  of  Idaho,  for  the  price  of  $1,333.67,  with  in- 
terest at  8%  per  annum  until  paid;  that  the  whole 
of  such  price  and  interest  is  now,  and  was  on,  to  wit, 
the  20th  day  of  June,  1911,  the  date  of  filing  of  the 
petition  in  hankruptcy  against  said  Lane  Lumber 
Oompany,  Limited,  due,  unpaid  and  unsecured  other- 
wise than  by  the  personal  obligation  of  the  buyer,  the 
said  Lane  Lumber  Company,  Ltd. 

II. 

That  on  July  29,  1911,  the  said  Lane  Lumber  Com- 
pany, [20]  Ltd.,  was  adjudged  an  involuntary 
bankrupt. 

III. 

That  on  September  22, 1911,  Samuel  L.  Boyd  qual- 
ified as  trustee  of  the  estate  of  said  bankrupt,  and 
has  continued  and  is  now  acting  as  such  trustee. 

IV. 

That  on  September  7,  1911,  through  ignorance, 
inadvertence  and  mistake,  and  without  knowledge 
of  the  law,  claimant  filed  herein  her  claim  against 
said  bankrupt  for  said  price  and  interest,  being  in 
all  the  sum  of  $1,650.50,  as  unsecured  debt,  and  the 
same  was  thereafter,  on  May  10, 1912,  allowed  by  the 
referee  as  an  unsecured  debt  in  said  sum. 

V. 

That  on  September  2,  1913,  claimant  filed  herein 
her  petition  asking  leave  to  withdraw  said  proof  of 
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unsecured  debt  and  to  substitute  therefor  a  proof  of 
secured  debt  based  upon  the  facts  hereinbefore  found, 
claiming,  under  sections  3441  and  344S  Idaho  Revised 
Codes,  a  vendor's  lien  upon  said  premises  which  are 
now,  and  which  have  been  at  all  times  hereinbefore 
mentioned  subsequent  to  June  1,  1908,  the  property 
of  the  bankrupt. 

VI. 

That  on  September  22, 1913,  the  trustee  filed  objec- 
tions to  said  petition. 

VII. 

That  on  October  2il,  1913,  the  Honorable  Lawrence 
L.  Lewis,  referee  herein,  made  and  filed  an  order 
overruling  such  oibjections  and  granting  said  petition 
to  substitute. 

VIII. 

That  on  November  10,  1913,  the  trustee  filed  his 
petition  for  review  of  said  order  of  the  referee  dated 
October  21,  1913.     [21] 

IX. 

That  on  November  19,  1913,  the  referee  filed  his 
report  with  the  clerk  of  this  court,  bearing  upon  said 
claim  and  therewith  transmitted  all  the  papers  above 
mentioned  and  record  of  the  proceedings  had  before 
the  referee  herein  being  pages  889  to  892,  inclusive. 

X. 

That  the  trustee  had  no  notice  of  said  unpaid  pur- 
chase price  set  forth  in  said  petition  until  it  was  filed 
with  the  referee  herein. 

XL 

Taxes  have  been  paid  on  the  lands  involved,  by  the 
trustee,  and  it  would  be  unfair  and  inequitable  at 
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this  late  date  to  allow  claimant  to  assert  her  vendor's 
lien. 

CONCLUSIONS  0^  LAW. 

As  a  conclusion  of  law  from  the  foregoing  facts, 
the  Court  finds  that  the  referee's  order  complained 
of  should  he  reversed  and  that  said  claimant's  peti^ 
tion  to  file  herein  and  substitute  for  her  proof  of 
unsecured  debt  a  proof  of  secured  debt  assorting  a 
vendor's  lien  should  be  denied;  and  it  is  so  ordered, 
adjudged  and  decreed. 

Bated  December  23,  1913. 

FRANK  S.  DIETRICH, 

T^  X   -■  ^  District  Judge. 

Dated  December  23,  1913.  i 

O.  K.— E.  N.  LaVEINE, 

Attorney  for  Trustee, 
FRANK  LANGLEY, 
Atty.  for  Claimant. 

[Endorsed] :   Filed  Dec.  23,  1913,  A.  L.  Richard- 
son, Clerk.     [22] 

Exhibit  ''AH"— Judgment. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division, 
IN  BANKRUPTCY— No.  449. 
In  the  Matter  of  the  LANE  LUMBER  COMPANY 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 
JOHANNA  HIRLINOER  PETITION  TO  PILE 
PROOF  OF  SECURED  DEBT  OF  $1659.50. 
In  the  above-entitled   matter,  the  petition  of '  the 
trustee  in  bankruptcy  for  review  of  an  order  of  the 
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referee  in  bankruptcy  allowing  Johanna  Hirlinger 
to  file  a  substituted  proof  of  secured  debt  in  lieu  of 
an  unsecured  debt  filed  and  allowed,  in  the  sum  of 
$1,659.50,  as  a  lien  (vendor's)  upon  the  west  half  of 
the  northwest  quarter,  the  southwest  quarter  of  the 
northeast  quarter,  and  the  southeast  quarter  of  the 
northwest  quarter  of  section  1,  township  49  north, 
range  2  east,  B.  M.,  Shoshone  County,  State  of  Idaho, 
came  on  to  be  heard,  and  was  argued  by  counsel,  and 
thereupon,  upon  consideration  thereof,  it  is  ordered, 
adjudged  and  decreed  that  said  order  of  the  referee 
be,  and  the  same  is,  hereby  reversed. 
Dated  this  23d  day  of  December,  1913. 

FRANK  S.  DIETRICH, 

Judge. 

[Endorsed]:    Filed   December   23,   1913.     A.   L. 
Richardson,  Clerk.     [23] 

Exhibit  "AI" — Petition  of  Johanna  Hirlinger  for  a 

Rehearing. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

IN  BANKRUPTCY— #449. 

In  the  Matter  of  the  LANE  LUMBER  iCOMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 

PETITION  OF  JOHANNA  HIRLINGER  FOR  A 
REHEARING. 

Now  comes  Johanna  Hirlinger,  by  her  attorney 
herein,  Frank  Langley,  and  respectfully  petitions 
this  Honorable  Court  for  a  rehearing  upon  the  peti- 
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tion  of  the  trustee  for  a  review  of  the  Referee's  order 
allowing  the  filing  of  substituted  proof  of  secured 
debt  by  Johanna  Hirlinger  in  the  sum  of  $1,333.66 
and  interest,  which  order  of  the  referee  was  reversed 
by  memorandum  decision  by  the  District  Judge  dated 
Decemiber  2,  1913,  and  for  grounds  of  rehearing  re- 
spectfully states  and  shows : 

I. 

That  the  mere  fact  of  the  claimant  having  had  the 
right,  as  an  unsecured  creditor,  to  participate  in  the 
administration  of  the  estate  and  to  vote  as  such  un- 
secured creditor  is  not  sufficient  to  estop  her  from 
filing  a  substituted  proof  of  secured  debt  based  upon 
sections  3441  and  3443  Idaho  Eev.  Codes  and  section 
67  of  the  Bankruptcy  Act  as  amended;  nor  is  such 
a  finding  supported  by  the  issues  raised  by  the  assign- 
ments of  error  in  the  trustee's  petition  for  review  of 
the  referee's  order  allowing  such  substitution. 

II. 

That  the  payment  of  taxes  by  the  trustee  is  not  suf- 
ficient to  estop  claimant  from  filing  a  substituted 
proof  of  secured  debt  based  upon  said  sections  of  the 
statutes.     [24] 

III. 

That  the  pajTiient,  by  the  trustee,  of  a  trust  deed 
covering  these  together  with  other  lands,  and  secur- 
ing a  large  issue  of  bonds  of  the  bankrupt  company, 
is  not  sufficient  to  estop  claimant  from  filing  such 
a  proof  of  secured  debt;  nor  is  such  a  finding  sup- 
ported by  the  issues  raised  by  the  assignments  of 
error  in  the  trustee 's  said  petition  for  review. 


34  Johcmna  Hirlinger  vs. 

IV. 

That  the  decision  dated  December  2,  1913,  refus- 
ing claimant  the  right  to  file  such  a  proof  of  secured 
debt,  is  not  supported  by  the  issues  raised  by  the  as- 
signments of  error  in  the  trustee's  said  petition  for 
review. 

V. 

That  the  trustee's  said  petition  for  review  was 
submitted  to  the  Court,  without  argument,  and  with 
the  trustee's  express  admission  that  the  referee's  said 
order  should  be  affirmed  in  the  event  of  the  vendor 
lien  claim  of  Mary  Wall  being  allowed  herein,  and 
that  such  vendor  lien  claim  was  so  allowed.  That 
claimant  has  been  at  all  times  herein  mentioned,  and 
is  now,  ready  and  willing  to  repay  to  the  trustee  all 
moneys,  with  legal  interest  thereon,  so  paid  by  him 
on  account  of  such  taxes.  That  the  trustee  has  paid 
taxes  on  the  lands  involved  herein  in  the  total  sum 
of  $28.66  on  the  dates  mentioned  in  the  hereto  at- 
tached certificate  marked  exhibit  "A,"  and  made  part 
hereof  by  reference,  and  no  more ;  and  your  peti- 
tioner hereby  offers  to  pay  into  court,  to  reimburse 
the  trustee  and  said  estate  for  all  taxes  so  paid,  said 
sum  of  $28.66,  with  legal  interest  thereon  from  the 
time  the  same  was  so  paid  until  this  date. 

Wherefore,  petitioner  prays  for  a  rehearing  upon 
said  petition  of  the  trustee  and  that  said  decision 
dated  December  2,  1913,  be  vacated,  and  for  such 
other  relief  as  may  be  proper. 

Dated  December  22d,  1913. 

FRANK  LANGLEY, 
Attorney  for  Petitioner,  Postoffice  Address,  Coeur 
d'Alene,  Idaho.     [25] 
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State  of  Idaho, 
County  of  Kootenai, — ss. 

Frank  Langley,  being  first  duly  sworn,  deposes  and 
says :  That  he  is  the  attorney  for  Johanna  Hirlinger, 
the  petitioner  in  the  foregoing  petition;  that  he  has 
prepared  the  attached  petition  and  that  the  facts 
stated  therein  are  true. 

FRANK  LANGLEY. 

Subscribed  and  sworn  to  before  me  this  22d  day  of 
December,  1913. 

LAWRENCE  L.  LEWIS. 
Referee  in  Bankruptcy.     [26] 
EXHIBIT  ''A." 

W.1/2  NW.14  SE.14  NW.i/4  and  SW.14  NE.1/4  of 
Section  One  (1)  in  Township  Forty-nine  (49)  North, 
Range  Two  (2)  East,  Boise  Meridian,  in  Shoshone 
County  Idaho. 
*********** 

Assessed  to  the  Lane  Lumber  Co.  for  year  1911, 
Total  tax  thereon,  $28.94,  paid  July  5th,  1912,  By 
Samuel  L.  Boyd,  Trustee  of  Lane  Lumber  Co. 
*********** 

Assessed  to  the  Lane  Lumber  Co.  for  year  1912. 
Total  tax  thereon,  $9.44.     First  installment  of  $4.72 
,  paid  January  4th,  1913,  by  Samuel  L.  Boyd,  Trustee 
of  the  Lane  Lumber  Co. 

The  remaining  one-half  ($4.72)  of  taxes  for  year 
1912,  with  penalties,  costs,  etc.,  still  delinquent  and 
unpaid,  and  tax  sale  certificate  thereon  has  issued  to 
Shoshone  County. 
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State  of  Idaho, 

County  of  Shoshone, — ss. 

I,  John  P.  Sheehy,  County  Auditor  in  and  for  the 
County  of  Shoshone,  State  of  Idaho,  do  hereby  cer- 
tify that  the  above  is  a  full,  true  and  correct  state- 
ment of  all  taxes  paid  upon  the  above-described  prop- 
erty between  the  first  day  of  July,  A.  D.  1911,  and  the 
first  day  of  October,  A.  D.  1913,  with  the  dates  of 
such  payments  and  the  names  of  the  persons  by  whom 
made,  as  shown  by  the  records  of  my  office. 

IN  WITNESS  whereof,  I  hereunto  set  my  hand 
and  affixed  my  official  seal  at  my  office  in  Wallace, 
Idaho,  this  15th  day  of  December,  A.  D.  1913. 

[Seal]  JOHN  P.  SHEEHY, 

County  Auditor. 

[Endorsed] :  Certified  Statement  of  Taxes  for  the 
Years  1911  and  1912  on  W.i^  NW.14  SE.%  NW.14 
SW.14  NE.14  Section  One  (1)  in  Twp.  (49)  N.  R. 
(2)  East  Boise  Meridian.  Shoshone  County  Idaho. 
[27] 

Due  service  of  the  within  petition  for  rehearing 
is  hereby  accepted,  and  the  receipt  of  a  true  copy 
thereof  is  hereby  admitted,  at  Coeur  d'Alene,  Idaho, 
this  22d  day  of  December,  1913,  reserving  the  right 
to  strike  contradictory  and  redundant  statements. 

E.  N.  LaVEINE, 
Attorney  for  Samuel  L.  Boyd,  Trustee. 

[Endorsed] :  Filed  Dec.  23,  1913.  A.  L.  Richard- 
son, Clerk.     [28] 
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Exhibit  "AJ"— Order  Denying  Petition  for  Re- 
hearing. 

At  a  stated  term  of  the  District  Court  of  the  United 
States  for  the  District  of  Idaho,  held  at  Boise, 
Idaho,  on  Tuesday,  the  26th  day  of  December, 
1913.  Present:  HON.  FRANK  S.  DIE- 
TRICH, Judge. 

No.  449. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 

On  this  day  the  Court  ordered  that  the  petition  for 
rehearing  on  application  of  Johanna  Hirlinger  for 
leave  to  file  substituted  proof  of  secured  debt  be  and 
the  same  is  hereby  denied.     [29] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

#440. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED  a  Corporation, 

Involuntary  Bankrupt. 

Praecipe  [for  Certified  Transcript  of  Record]. 
PRAECIPE  BY  JOHANNA  HIRLINaER,  FOR 
TRANSCRIPT  OF  RECORD  ON  JOHANNA 
HIRLINGER  PETITION  TO  FILE  VEN- 
DOR LIEN  CLAIM  IN  THE  SUM  OF 
$1659.60. 
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To  the  Honorable  A.  L.  Richardson,  Clerk  of  the 
United  States  District  Court: 
You  are  hereby  respectfully  requested  to  prepare 
a  certified  transcript  of  the  following  described 
papers  with  the  date  of  filing  thereon,  in  the  above- 
entitled  proceeding : 

1.  Johanna  Hirlinger 's  proof  of  unsecured  debt, 
for  $1333.66,  with  exhibits  attached  thereto,  exclud- 
ing power  of  attorney,  filed  with  the  referee  on  Sep- 
tember 7,  1911. 

2.  Petition  for  leave  to  file  substituted  proof  of 
secured  debt,  Johanna  Hirlinger,  excluding  power  of 
attorney,  filed  with  the  referee  on  September  2, 1913. 

3.  Objections,  by  trustee,  to  said  petition  for  leave 
to  file  substituted  proof  of  secured  debt,  filed  with  the 
referee  on  September  22,  1913. 

4.  Order  of  referee  allowing  the  filing  of  substi- 
tuted proof  of  secured  debt,  by  Johanna  Hirlinger, 
filed  by  the  referee  on  October  21,  1913. 

5.  Petition  by  trustee,  for  review  of  referee's  said 
order,  filed  with  the  referee  on  November  10,  1913. 

6.  I^eport  of  referee  on  his  order  allowing  the 
filing  of  [30]  the  above  claim,  filed  with  the  Clerk 
of  the  United  States  District  Court  on  November  19, 
1913. 

7.  Memorandum  decision  of  the  District  Judge, 
filed  December  2,  1913,  reversing  said  order  of  the 
referee. 

8.  Findings  of  Fact  and  Conclusions  of  Law  by 
the  District  Judge,  filed  December  28,  1913. 

9.  Judgment  by  the  District  Judge,  filed  Decem- 
ber 23,  1913. 
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10.  Petition  for  Rehearing  by  Johanna  Hirlin- 
ger,  filed  December  23, 1913. 

11.  Order  by  District  Judge,  denying  said  Peti- 
tion for  ReJiearing,  filed  December  26tli,  1913,  (or, 
if  no  such  order  was  filed,  then  the  clerk's  docket 
entry  by  which  said  Petition  for  Rehearing  was  de- 
nied). 

12.  This  praecipe,  with  attached  stipulation,  filed 
January  4,  1914. 

Dated  January  2,  1914.  ' 

FRANK  LANOLEY, 
Attorney  for  Johanna  Hirlinger. 
In  order  to  facilitate  the  petition  for  revision,  in 
thi^  matter,  it  is  hereby  stipulated  between  Frank 
Langley,  attorney  for  Johanna  Hirlinger,  claimant, 
and  E.  N.  LaVeine,  attorney  for  Samuel  L.  Boyd, 
Trustee,  that  the  papers  included  in  the  foregoing 
praecipe,  when  certified  by  the  clerk  of  this  court, 
shall  constitute  the  Transcript  of  Record  on  Petition 
for  Revision  to  the  Circuit  Court  of  Appeals.  It  is 
expressly  agreed  and  understood  that  the  trustee  by 
his  stipulation  herein  does  not  waive  his  right  to 
move  to  dismiss  this  proceeding  on  the  ground  that 
the  matter  involved  should  be  presented  by  appeal 
instead  of  revision. 

FRANK  LANOLEY, 
Attorney   for   Johanna   Hirlinger,    Claimant.    Ad- 
dress: Coeur  d'Alene,  Idaho,  Otterson  Building. 

E.  N.  LaVEINE, 
Attorney  for  Samuel  L.  Boyd,  Trustee.     Address: 
Coeur  d'Alene,  Idaho,  Giguere  Building.     [31] 
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Return  to  Record. 

On  presentation  of  the  foregoing  it  is  ordered  by 
the  Court  that  a  transcript  of  the  record,  as  above 
stipulated,  be  transmitted  to  the  United  States  Cir- 
cuit Court  of  Appeals,  for  the  Ninth  Circuit,  and  the 
same  is  transmitted  accordingly. 

[Seal]     Attest:  A.  L.  RICHARDSON, 

Clerk.     [32] 


[Certificate  of  Clerk  U.  S.  District  Court  to  Trans- 
cript of  Record.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

In  the  Matter  of  the  LANE  LUMBER  COMPANY, 
LIMITED,  a  Corporation, 

Involuntary  Bankrupt. 

United  States  of  America, 
State  of  Idaho, — ss. 

I,  A.  L.  Richardson,  Clerk  of  the  District  Court  of 
the  United  States  for  the  District  of  Idaho,  do  hereby 
certify  that  the  foregoing  copies  of  Johanna  Hirlin- 
ger's  proof  of  unsecured  debt,  with  exhibits  attached 
thereto ;  Johanna  Hirlinger 's  petition  for  leave  to  file 
substituted  proof  of  secured  debt ;  objections,  by  the 
trustee,  to  said  petition  for  leave  to  file  substituted 
proof  of  secured  debt ;  order  of  referee  allowing  the 
filing  of  substituted  proof  of  secured  debt  of  Johanna 
Hirlinger;  petition  by  trustee  for  review  of  referee's 
said  order;  Report  of  referee  on  his  said  order; 
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Memorandum  Decision  of  the  District  Judge ;  Find- 
ings of  Fact  and  Conclusions  of  Law  by  the  District 
Judge;  Judgment  by  the  District  Judge;  Petition 
for  Rehearing,  by  Johanna  Hirlinger ;  Order  of  Dis- 
trict Judge  denying  said  petition  for  rehearing; 
praecipe,  with  attached  stipulation,  and  each  and 
all  of  them,  have  been  by  me  compared  with  the 
originals,  and  that  it  is  a  correct  transcript  there- 
from and  of  the  whole  of  such  originals  as  the  same 
appears  of  record  and  on  file  at  my  office  and  in  my 
custody. 

And  I  further  certify  that  the  cost  of  record  here- 
in amounts  to  the  sum  of  $20.50,  and  that  the  same 
has  been  paid  by  the  appellant. 

WITNESS  my  hand  and  the  seal  of  said  District 
Court,  affixed  at  Boise,  Idaho,  in  said  District  this 
6th  day  of  January,  1914. 

[Seal]  A.  L.  RICHARDSON, 

Clerk.     [33] 


[Endorsed]:  No.  2867.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Johanna 
Hirlinger,  Petitioner,  vs.  Samuel  L.  Boyd,  as  Trustee 
in  B'ankruptcy  of  the  Lane  Lumber  Company, 
Limited,  a  Corporation,  Bankrupt,  Respondent.  In 
the  Matter  of  the  Lane  Lumber  Company,  Limited, 
a  Corporation,  Biankrupt.  Petition  for  Revision 
and  Transcript  of  Record  in  Support  Thereof  Under 
Section  24b  of  the  Bankruptcy  Act  of  Congress, 
Approved  July  1, 1898,  to  Revise,  in  Matter  of  Law, 
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of  a  Certain  Order  and  Judgment  of  the  United 
States  District  Court  for  tlie  District  of  Idaho, 
Northern  Division. 
Received  and  filed  January  8, 1014. 

FRA^K  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 
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SAMUEL  L.  BOYD,  as  Trustee  in  Bankruptcy  of 
THE  LANE  LUMBER  COMPANY,  LIMIT- 
ED, a  Corporation,  Bankrupt, 

Respondent 


In  the  Matter    of    THE    LANE    LUMBER    COM- 
PANY, LIMITED,  a   Corporation,   Bankrupt. 
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NarthErn    JltMisinn. 


Brief  of  Petitioner,  Johanna  Hirlinger,  on  Revision. 

FRANK   LANGLEY, 
Coeur  d'Alene,  Idaho, 

Attorney  for  Petitioner. 


Piled  this day   of  February,  1914. 

Clerk. 
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THE  UNITED  STATES  CIRCUIT  COURT  OF 
APPEALS  FOR  THE  NINTH  CIRCUIT. 


JOHANNA  HIRLINGER, 

Petitioner. 

vs. 

SAMUEL  L.  BOYD,  as  Trustee  in  Bankruptcy  of 
THE  LANE  LUMBER  COMPANY,  LIMIT- 
ED, a  Corporation,  Involuntary  Bankrupt, 

Respondent. 


In  the  Matter  of  THE  LANE  LUMBER  COM- 
PANY, LIMITED,  a  Corporation,  Involuntary 
Bankrupt. 


On    Petition    for    Revision    form    the    United  States 

District  Court  for  the  District  of  Idaho, 

Northern  Division. 


STATEMENT   OF   THE   CASE. 

The  Petition  of  Johanna  Hirlinger  for  review 
and  revision  in  this  case  shows  the  following  facts: 

That  on  June  1,  1908,  Johanna  Hirlinger,  peti- 
tioner, sold  and  conveyed  certain  lands  to  the  Lane 
Lumber  Company  for  the  price  of  $1,333.66,  no  part 
of  which  price  has  ever  been  paid,  and  the  payment 
of  which  is  unsecured  otherwise  than  b}^  the  personal 
obligation  of  the  buyer;  that  the  Lane  Lumber  Com- 
pany was  adjudged  an  involuntary  bankrupt  on    July 
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29,  1911;  on  September  7,   1911,    through    ignorance, 

inadvertance  and  mistake,  and  without  knowledge  of 
the  law,  Johanna  Hirlinger  filed  her  claim  against  the 
bankrupt,  for  said  price,  which  was  thereafter  al- 
lowed as  an  unsecured  debt  on  May  10,  1912;  on  Sep- 
tember 2,  1913,  Johanna  Hirlinger  filed  a  petition 
(Record  pp.  10  to  16)  asking  leave  to  withdraw  her 
proof  of  unsecured  debt,  and  to  substitute  therefor  a 
proof  of  secured  debt  claiming  a  vendor's  lien  upon 
said  lands  for  such  unpaid  price;  the  trustee  filed  ob- 
jections (Record  pp.  16  to  IS)  to  said  petition,  claim- 
ing: "That  a  vendor's  lien  can  not  be  asserted 
aerainst  the  title  of  the  trustee;  that  the  trustee  had 
paid  taxes  upon  the  lands;  and  that  the  lien  had  been 
lost  through  laches  in  asserting  it;"  the  Referee  en- 
tered an  order  (Record  pp.  18  to  20)  overruling  said 
objections  and  granting  said  petition  for  leave  to 
substitute;  from  this  order  of  the  Referee  the  Trus- 
tee petitioned  for  a  Revie^v  (Record  pp.  19  to  23)  by 
the  District  Court,  claiming  that  the  Referee  erred 
in  making  said  order,  upon  the  several  grounds  men- 
tioned in  said  objections. 

This  Review  was  heard  before  the  Honorable 
Frank  S.  Dietrich,  District  Judge,  who,  on  Decem- 
2,  1913,  filed  his  Memorandum  Decision  (Record  pp. 
26  to  29)  reversing  said  Order  of  the  Referee,  upon 
the  grounds:  (a)  "That  Johanna  Hirlinger,  as  an   un- 
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secured  creditor,  has  had  the  right  to  participate  in 
the  administration  of  the  estate,  and  to  vote  as  such 
unsecured  creditor;"  (b)  "he  (the  trustee)  has  also 
paid  in  full  a  trust  deed  covering  these  together  with 
other  lands,  and  securing  a  large  issue  of  bonds  of 
the  bankrupt  company;"  (c)  "presumably  taxes  have 
been  paid  upon  the  land  by  the  trustee." 

Later,  on  December  23,  1913,  the  District  Judge 
filed  his  Findings  of  Fact  (Record  pp.  28  to  81)  and 
formal  Judgment  (Record  pp.  31  to  33)  making  effec- 
tive said  Memorandum  Decision. 

And  on  December  23,  1913,  Johanna  Hirlinofer 
filed  a  petition  in  the  District  Court  for  a  Rehearing 
(Record  pp.  32  to  37)  on  said  Order  of  the  Referee, 
which  petition  was  denied  by  an  order  entered  on  the 
minutes  of  the  Court  (Record  pp.  37)  on  December 
26,  1913. 

From  the  foregoing  Decision,  and  Judgment,  and 
Order  denying  Petition  for  Rehearing,  Johanna 
Hirlinger  has  petitioned  this  Honorable  Court  for 
Review  and  Revision. 

assigznWients  of  error. 

Petitioner  assigns  error  (Record  pp.  3,  4,  and  5) 
in  said  Memorandum  Decision  and  in  said  Judgment 
as  follows: 

1.  Because  said  memorandum  decision,  and  said 
judgment,  and  each  of  them,    are    not    supported    by 
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the  Findings  of  Fact,  in  tliis,  to-vvit:  Such  decision 
and  such  judg-ment,  and  each  of  them,  are  based  upon 
the  presumed  findings:  (a)  "In  the  meantime  claim- 
ants, as  unsecured  creditors,  have  had  the  right  to 
participate  in  the  administration  of  the  estate  and  to 
vote  as  such  unsecured  creditors;"  (b)  "he  (the  trus- 
tee) has  also  paid  in  full  a  trust  deed  covering  these 
together  with  other  lands,  and  securing  a  large  issue 
of  bonds  of  the  bankrupt  company;"  (c)  "presum- 
ably taxes  have  been  paid  upon  the  lands  by  the  trus- 
tee". And  such  presumed  findings,  namely,  "(a)" 
and  "(b)."  are  not  contained  in  said  Findings  of  Fact, 
and  are  not  based  upon  issues  raised  by  the  trustee's 
assignments  of  error  in  his  said  Petition  for  Review, 
nor  by  the  assignments  of  error  in  the  trustee's  said 
Objections,  and  should  not  have  been  considered  by 
the  District  Judge  in  passing  upon  said  Petition  for 
Review. 

'2.  Because  the  mere  fact  of  Johanna  Hirlinger 
having  had  the  right,  as  an  unsecured  creditor,  to 
participate  in  the  administration  of  the  estate,  and 
to  vote  as  such  unsecured  creditor,  is  not,  in  itself, 
sufficient  to  estop  her  from  filing  a  substituted  proof 
of  secured  debt  as  prayed  in  her  said  Petition  there- 
for. 

3.  Because  the  payment  by  the  trustee,  of  a 
trust  deed  covering  these  together  with  other  lands. 
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and  securinj^  a  lar^e  issue  of  bonds  of  the  bank- 
rupt company,  is  not,  in  itself,  sufficient  to  estop 
claimant  from  tiling  such  a  substituted  proof  of  se- 
cured debt,  nor  is  such  a  lindint^  supported  by  said 
Findings  of  Fact. 

4.  Because  said  Memorandum  Decision  and  said 
Judgment,  and  each  of  them,  are  not  supported  by 
said  Findings  of  Fact,  nor  are  they  suj)ported  by  or 
based  upon  the  issues  raised  by  the  trustee's  said  Ob- 
jections, nor  by  the  issues  raised  by  the  assignments 
of  error  in  the  trustee's  said  Petition  for  Review. 

5.  Because  the  mere  payment  of  taxes  b}^  the 
trustee,  in  itself,  is  not  sufficient  to  estop  petitioner 
from  being  granted  the  relief  prayed  for  in  said  pe- 
tition for  leave  to  file  substituted  proof  of  secured 
debt. 

Petitioner,  by  reference  to  the  five  foregoing  al- 
leged errors,  assigns  the  same,  and  each  of  them,  as 
errors  in  said  Order  of  the  District  Judge  denying 
said  Petition  for  Rehearing;  and  further  assigns,  as 
additional  error  in  said  Order  of  the  District  Judge, 
as  follows: 

6.  Because  said  Order  of  the  District  Judge 
denying  said  Petition  for  Rehearing  prevents  your 
petitioner  from  doing  equity  and  from  receiving  equ- 
ity, that  is  to  say:  Such  Order  refuses  to  accept  pe- 
titioner's offer  to  pay  to  the  bankrupt  estate  and  the 
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trustee  all  moneys,  with  legal  interest  thereon,  ex- 
pended b)'  the  trustee  on  account  of  taxes  on  the 
lands  involved,  during  the  administration  of  said  es- 
tate. 

ARGUMENT. 
The  facts  in  this  case  are  not  in  dispute,  and  the 
only  questions  involved  are  questions  of  law.  The 
action  of  the  District  Court  is  complained  of  for  two 
reasons,  namely:  (1)  In  denying  the  petition  for 
leave  to  file  substituted  proof  of  secured  debt  asert- 
ing  a  vendor's  lien,  and  (2)  in  denying  the  Petition 
for  Rehearing. 

It  must  be  held  that,  under  thefacts  as  found  and 
conceded  in  this  case,  the  right  to  a  lien  for  the  un- 
paid purchase  price  existed  at  the  time  of  the  com- 
mencement of  the  proceedings  in  bankruptcy.  Such  a 
right  is  established  by  Section  3441  of  the  Idaho  Re- 
vised Codes,  reading: 

"One  who  sells  real  property  has  a 
vendor's  lien  thereon,  ittdependent  of  poss- 
ession, for  so  much  of  the  price  as  re- 
mains unpaid  and  unsecured  otherwise 
than  by  the  personal  obligation  of  the 
buyer". 

In  passing  upon  lien  claims  based  upon  State 
laws.  Bankruptcy  Courts  follow  the  law  of  the  State 
where  the  Innd  in  controvers}"  is  situated. 
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Chilton  vs  Lyons,  67  U.  S.  458;  17  L.  Ed.  304. 
Slide  etc.  Gold  Mncr.  Co.  vs.  Seymour,  153  U.  S. 
509;  38  L.  Ed.  802. 

Studevant  Bank  vs.  Schade,  195  Fed.  188. 
Bankruptcy  Act  of  1898,  as  amended.   Section  67 
(d). 

Section  67  (d)  of  the  Bankruptcy  Act  reads: 
"Leins  given  or  accepted  in  good  faith 
and   not  in    contemplation  of  or  in  fraud 
upon  the  Act,  and  for  a  present  consider  a- 
uion,  which  have  been  recorded  according^ 
to   law,  if    record  thereof  was  necessary 
in  order  to  impart  notice,  shall,  to  the  ex- 
tent of  such  present  consideration  only, 
not  be  affected  by  this  Act." 
It  is  not    contended    by    the    trustee    that    this    lien 
was  not  given  and  accepted  in  good  faith    and    for    a 
present,  valuable  consideration,  nor  that  the  State  law 
required  the  same  to  be  recorded. 

Prior  to  the  Amendment  of  1910  the  trustee  had 
not  authority  to  attack  claims  based  upon    unrecord- 
ed liens  and  mortgages  where  the  State  law  required 
such    to  be  recorded,  nor  did  he  then  possess    certain 
other  powers  now  his  under  the  Act  as  amended. 
Remington  on  Bankruptcy,  Sees.  1207^  to  1210. 
In    re    Economical  Printing  Company,  110    Fed. 
514. 
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But  section  47a  of  the  Act,  as  amended  in  1910, 
conferred  upon  trustees,  "as  to  all  property  in  the 
custody  ^>r  coming  into  the  custody  of  the  bankrupt- 
cy court,  all  the  rights,  remedies  and  powers  of  a 
creditor  holding  a  lien  by  legal  or  equitable  proceed- 
ings thereon."  The  purpose  of  the  amendment  re- 
lates not  to  the  validity  of  liens  established  and  recog- 
nized under  the  State  laws,  but  only  to  the  trustee's 
right  to  question  claims  that  are  defective  or  invalid 
under  such  laws.  Section  70  of  the  Act  fixes  the 
the  trustee's  title. 

In  re  Morris,  204  Fed.  770. 

Big  Four  Implement  Co.  vs.  Wright,  207  Fed. 
535. 

In  re  Stern,  208  Fed.  488. 

Memorandum  Decision  of  Judge  Dietrich,  case 
No.   2363  now  pending  before  this  court. 

The  rule  still  remains,  as  before,  that  liens 
created  by  authority  of,  and  in  compliance  with,  the 
Statutes  of  a  State  will  be  recognized  and  sustained 
in  bankruptcy  proceedings. 

Sec.  67  (d)  of  the  Bankruptcy  Act. 

Loveland  on  Bankruptcy  (4th  Ed),  Section  372. 

In  re  U.  S.  Lumber  Co.,  206  Fed.  236. 

Unless  waived  or  lost  by  laches,  the  right  to  lile 
a  substituted  proof  of  lien  claim  should  be  recognized. 
In  this  case  the  original  proof  of  claim  (Record   p.  8) 
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discloses  the  fact  that  the  debt  claimed  represents  the 
unpaid  purchase  price  of  the  lands  involved.  But 
through  ignorance,  inadvertance  and  mistake,  the 
claim  was  first  filed  as  an  unsecured  debt  (Par.  IV., 
Findings  of  Fact,  Record  p.  29).  There  was,  there- 
fore, no  waiver  of  lien. 

Remington  on  Bankruptc}',  section  766. 
Loveland  on  Bankruptcy  (4th  Ed),  sec.  345. 
Collier  on  Bankruptcy  (7th  Ed),  page  598. 
In  re  Hubbard,  No.  6813  Federal  Cases. 
In  re  Swift,  111  Fed  503. 

In    Idaho    the  vendor's  lien  can  be  lost,    through 
laches,  only  where  the  property  has  passed    into    the 
hands    of  a   purchaser  or  incumbrancer  in  good   faith 
and  for  value;  and  the  trustee  is  not  such  a  person. 
Section  3443  of  the  Idaho  Revised  Codes  reads: 
"The  liens  of  vendors  and  purchasers   of 
real  property  are  valid  against  every  one 
claiming  under  the  debtor ,  except  a  pur- 
chaser or  incumbrancer  in  good  faith  and 
for  value." 

Even  though  the  Statutes  of  Idaho  required  ven- 
dor's liens  to  be  placed  of  record,  which  is  neither  re- 
quired nor  provided  for,  the  trustee's  rights  are  in- 
ferior to  the  lien  claimant's,  because  the  trustee  .is 
armed  only  with  the  "rights  etc.  of  a  creditor  holding 
a  lien  by  legal  or  equitable    proceedings;"    and    such 
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a  creditor  is    not   a  "purchaser    or    incumbrancer  in 
good  faith  and  for  value." 

Dawson  vs.  McCarthy,  57  Pac.  816. 
And.  even  though  section  3443,  Idaho  Rev.  Codes, 
supra,  did  not  establish  and  limit,  exclusively,  the 
sole  manner  in  which  the  vendor's  lien  can  be  lost, 
the  defense  of  laches  could  not  be  maintained  in  this 
case,  because,  as  said  by  this  Court  in  the  case  of 
London  &  San  Francisco  Bank  vs.  Dexter  Horton  & 
Co.,  126  Fed.  593,  supported  by  authorities  therein 
cited  on  page  601: 

"One  principle  pervades  all  cases  involving  the 
defense  of  laches,  however,  and  that  is,  that  not 
only  must  there  be  a  seemingly  unnecessary  de- 
lay on  the  part  of  the  plaintiff  in  bringing  or 
prosecuting  his  action,  but  that  by  reason  of 
some  change  in  the  condition  or  relations  of  the 
property  or  parties  occuring  during  the  period 
of  delay,  it  would  be  inequitable  to  permit  the 
claims  of  plaintiff  to  be  enforced." 
Slide  etc.  Gold  Mng.  Co.  vs.  Seymour,  153  U.  S.; 

38  L.  Ed.  802. 
Felix  vs.  Patrick,  145  U.  S.  317;  36  L.  Ed.  719. 
Bartlett  vs.  Ambrose,  78  Fed.  839. 
Obert  vs.  Obert,  12  N.  J    Eq.  423. 
And,  wiierein  has  the  delay  in  asserting  the  vendor's 
lien  caused  any  prejudice  to  the  trustee?     Or,    what 
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chancre  in  the  condition  or  relations  of  the  property  or 
parties  has  occurred  which  would  now  make  it  ine- 
quitable to  permit  the  assertion  of  the  lien? 

The  Findings  of  Fact  (Record  pp.  28  to  31)  fail 
to  disclose,  neither  can  it  be  successfully  asserted, 
that  Johanna  Hirlincrer,  if  now  permitted  to  assert 
her  lien,  would  have  gained  any  advantage  by  reason 
of  her  delay,  or  that  any  creditor  would  suffer  loss  by 
reason  of  the  claim  having  been  first  filed,  through  ig- 
norance, inadvertance  and  mistake,  and  without 
knowledge  of  the  law,  and  allowed  as  unsecured. 
And,  where  no  one  has  been  caused  to  change  his  po- 
sition by  reason  of  the  filing  of  proof  of  unsecured 
debt,  the  same  may  be  withdrawn  and  proof  of  se- 
cured debt  substituted. 

Remington  on  Banbruptcy,  section  766. 

In  re  Friedman,  1  A.  B.  R.  510. 

In  re  Wilder,  101  Fed.  104. 

In  re  Strickland,  167  Fed.    867. 

Hutchinson  vs  Otis,  Wilcox  &  Co.,  190  U.  S.  552; 
47  Iv.  Ed.  1179. 

The  decision  and  the  Judgment  of  the  District 
Court  (Record  pp.  26  to  29,  and  pp.  31  to  33,  respect- 
ively), are  based  upon  the  following  grounds:  (a) 
"In  the  meantime  claimants^  as  unsecured  creditors, 
have  had  the  right  to  participate  in  the  administra- 
tion of  the  estate  and  to  vote  as  such  unsecured  cred- 
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itors;"  (b)  "he  (the  trustee)  has  also  paid  in  full  a 
trust  deed  covering  these  together  with  other  lands, 
and  securing  a  large  issue  of  bonds  of  the  bankrupt 
company;"  (c)  "presumably  taxes  have  been  paid 
upon  the  lands  by  the  trustee."  Johanna  Hirlinger 
complains  that  the  first  two  grounds  stated,  namely, 
(a)  and  (b),  are  not  contained  in  the  issues  raised  by 
the  trustee's  objections  (Record  pp.  16  to  18);  nor  in 
the  issues  raised  by  the  trustee's  assignment  of  er- 
rors in  his  petition  for  Review  (Record  pp  19  to  23), 
and  were  not  before  the  court  for  consideration,  and 
should  not  have  been  considered  by  the  Court.  The 
Memorandum  Decision  and  the  Judgment  are  each 
fatally  defective  because  they  are  not  based  upon  the 
pleadings. 

Crocket  vs.  Lee,  7  Wheat.  522;  5  L.  Ed.  513. 
Carneal    vs.  Banks,  23  U.  S.  (10   Wheat);    6    L. 

Ed.  297. 
Reynolds  vs.  Stockton  3  Am.  St.  Rep.  305. 
Jones  vs.  Davenport,  17  Atl.  570. 
And  in  the  case  of  Backman    vs.    Sepulveda,    39 
Cal.  688,  the  court  said: 

"A  judgment  that  is  not  supported  by  the 
pleadings  is  as  fatally  defective  as  one  which  is 
not  sustained  by  the  verdict  or  findings.  The 
judgment  must  accord  with,  and  be  warranted  by, 
the  pleadings  of  the  party  in  whose    favor    it    is 
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rendered." 

The  right  to  participate  in  the  election  of  a 
trustee  and  in  the  administration  of  the  bankrupt  es- 
tate, or  even  such  actual  participation  and  the  re- 
ceipt of  dividends,  as  an  unsecured  creditor,  if  no 
creditor  has  been  caused  to  change  his  position,  is  no 
objection  to  the  filing  of  a  substituted  proof  of  se- 
cured debt. 

Loveland  on  Bankruptcy  (4th  E)d),  section  346. 

In  re  McConnell,  No.  8712  Federal  Cases. 

In  re  Parkes,  No.  10754  Federal  Cases. 

Nor  does  the  mere  payment  of  taxes  on  the  lands 
involved,  by  the  trustee,  make  him  a  "purchaser  or 
incumbrancer  in  good  faith  and  for  value"  in  contem- 
plation of  section  3443,  Idaho  Rev.  Codes,  supra.  If 
the  payment  of  taxes  should  be  held  sufficient  to  de- 
feat the  vendor's  lien,  the  very  purpose  of  the  ven- 
dor's lien  Statute  of  the  State  would  be  avoided,  be- 
cause every  purchaser  of  lands  is  presumed  to  pay 
the  taxes  as  they  fall  due.  In  this  case  there  is  no 
finding  as  to  the  amount  of  taxes  paid  by  the  trustee, 
and,  unless  it  affirmatively  appears  from  the  record 
that  the  estate  will  be  substantially  injured  by  the 
delay  in  asserting  the  vendor's  lien,  the  same  should 
be  permitted  to  be  filed;  and  it  nowhere  so  affirmative- 
ly appears.  Such  payment  of  taxes  might  entitle  the 
trustee  to  an  equitable  lien  on  the  lands  involved,  for 
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the  taxes  paid;  but  such  a  condition  would  not  make 
it  inequitable  to  allow  the  vendor's  lien  subject  to  the 
trustee's  lien  for  taxes  paid,  if  the  amount  so  paid 
had  been  proven  by  the  trustee. 

London    &     San    Francisco    Bank     vs.     Dexter 

Horton    &  Co.,  126  Fed.  593,  at  page    607    (C. 

C.  A.,  9th  Circuit,  supra). 

Courts    of    equity    look    upon    vendor's    liens    as 

creatures  of  the  highest  equity.     In  Baum  vs.  Grigs- 

by,  21  Cal.  172,  176,  the  Court  says: 

"It  (the  lien)  does  not  arise  from  any  agree- 
ment of  the  parties,  but  is  the  creature  of  equity, 
and  is  established  solely  for  the  security  of  the 
vendor.  It  is  founded  upon  the  natural  justice 
of  allowing  a  party  to  reach  the  property  which 
he  has  transferred  to  satisfy  the  debt  which  con- 
stitutes the  consideration  of  the  transfer." 
In  Redfeld  vs.  Woodfolk,  63  U.  S.  22  How.  318; 

16  L.  Fd.  370,  the  Court  says:  "A  court  of  Chancery 
regards  the  transfer  of  real  properly  in  a  contract  of 
sale  and  the  payment  of  the  price  as  correlative  obli- 
gations. The  one  is  the  consideration  of  the  other; 
and  the  one  failing  leaves  the  other  without  a  cause." 

The  order  of  the  District  Judge  denying  the  Pe- 
tition for  Rehearing  (Record  p.  37)  is  erroneous  for 
the  several  reasons  hereinbefore  urged  against  the 
validity  of  said  Decision  and  said  Judgment;  and   for 
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the  further  reason:  That,  at  the  time  of  the  rendi- 
tion of  such  Decision,  petitioner  had' never  been  ad- 
vised of  tlie  amount  of  taxes  paid  by  the  trustee,  and 
in  such  Petition  for  Rehearing  (Record  p.  34)  the  of- 
fer is  made  to  reimburse  the  trustee  for  all  taxes  paid 
on  the  lands  involved,  with  interest.  The  trustee 
can  not  now  say  that  the  estate,  after  having  been 
reimbursed  for  all  taxes  paid,  will  in  any  way  be 
prejudiced  by  the  delay  in  asserting  the  lien  claim. 
And  it  was  not  necessary  for  the  claimant  to  make 
such  an  offer,  for  the  vendor's  lien  might  properly  be 
allowed  subject  to  the  trustee's  equitable  lien  for 
taxes  paid.  Bankruptcy  proceedings  are  continuous 
proceedings;  there  are  no  terms  in  Bankruptcy 
Courts. 

Bankruptcy  Act  of  1898,  as  amended,  section  2. 

Sandusky  vs.  National  Bank,  90  U.  S.  289;  23  L. 
Kd.  155. 

In  view  of  the  vendor's  lien  Statutes  of  Idaho,  su- 
pra, and  of  Section  67i(d)  of  the  Act,  and  of  the  equit- 
table  nature  of  proceedings  in  bankruptcy,  and  of  the 
relief  asked,  I  respectfully  submit  that  the  memoran- 
dum decision,  the  judgment,  and  the  order  of  the 
Honorable  District  Judge  and  each  of  them,  are  er- 
roneous, and  should  be  reversed;  and,  that  a  decree 
should  be  entered  herein  granting  to  Johanna  Hirling- 
er  the  right  to  withdraw  herproof  of  unsecured  debt 
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and  to  file  and  substitute  therefor  a  proof  of  secur- 
ed debt  based  uj)on  her  claim  of  vendor's  lien  as 
aforesaid. 

Respectfully  submitted, 
FRANK  LANGLEY, 
Attorney  for  Petitioner, 
Coeur  d'Alene  Idaho. 

Service  of  the  foregoing  Brief  of   Johanna  Hir- 
linger,  petitioner,  is  hereby  accepted,   by  the    receipt 

of  a  copy    thereof,    this  ...^.$J.. day  of  ...,..x:^±.:. 

.„ A.  D.,  1914. 

c^A^  X  /..^^ 

Attorney  for  Trustee. 
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THE  UNITED  STATES  CIRCUIT  COURT  OF 
APPEALS  FOR  THE  NINTH  CIRCUIT. 


JOHANNA  HIRLINGER,  Petitioner, 

V. 

SAMUEL  L.  BOYD,  as  Trustee  in  Bankruptcy  of 
THE  LANE  LUMBER  COMPANY,  LIMIT- 
ED, a  Corporation,    Bankrupt, 

Respondent. 


In  the  Matter    of    THE    LANE    LUMBER    COM- 
PANY, LIMITED,  a   Corporation,   Bankrupt. 


On    Petition    for    Revision    from    the    United  States 

District  Court  for  the  District  of  Idaho, 

Northern  Division. 


STATEMENT  OF  THE  CASE. 

Johanna  Hirlinger  on  the  12th  day  of  August, 
1911,  before  the  first  meeting-  of  creditors  of  the 
bankrupt,  verified  her  proof  of  claim  (Trans,  p.  8) 
and  filed  the  same  with  the  referee  on  September  7, 
1911,  (Trans,  p.  9). 

During  the  proceedings  had  in  this  estate,  which 
has  been  in  course  of  administration  for  two  and  one- 
half  years,  the  petitioner  participated  at  all  times  as 
an  unsecured  creditor  and  not  until  September  3. 
1913,  over  two  years  after  adjudication,  did  petition- 
er file  her  petition  for  leave  to  file  substituted  proof 
of  secured  debt.   (Trans,  p.  16). 

It  will  be  observed  that  the  notes  on  which  the  un- 
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secured  and  the  secured  claims  are  based  were  execu- 
ted on  June  1st,  1908.   (Trans,  p.  9). 

Objections  were  filed  by  the  trustee,  (Trans,  p. 
16)  which  were  overruled  by  the  referee  who  granted 
the  prayer  of  the  petitioner  allowing  the  substitution 
of  a  vendor  lien  claim  for  the  unsecured  debt,  which 
v/as  allowed  by  the  court  on  May  10,  1913.  (Trans, 
p.  29). 

On  petition,  by  the  trustee,  the  referee's  order 
was  reviewed  before  the  District  Judge,  (Trans,  p. 
19)  who  on  December  2,  1913,  reversed  the  referee 
and  denied  the  petitioner  the  right  to  file  a  vendor 
lien  claim  in  lieu  of  her  allowed  unsecured  proof  of 
debt  filed  two  years  prior  to  the  filing  of  the  petition 
aforesaid.     (Trans,  p.  28). 

ARGUMENT. 

The  petitioner's  assignments  of  error  seeking  to 
limit  the  authority  of  the  District  Judge,  are  not 
well  taken  and  are  disposed  of  by  respondent  in  his 
brief,  pages  7  and  8,  in  cases  §2336. 

The  petitioner  seems  to  be  laboring  under  the 
impression  that  she  has  cured  the  estoppel  due  to  her 
laches  by  reciting  in  her  petition  for  rehearing  be- 
fore the  District  Judge  (Trans,  pp.  32-35),  that  she 
offers  to  pay  into  court  the  taxes  paid  and  legal  inter- 
est thereon  which  have  been  paid  by  the  trustee.  It 
was  her  duty  to  make  the  tender  to  the  trustee  either 
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in  lawful  money  or  in  writing.  Unless  this  is  done 
the  matter  could  not  be  compromised  by  the  trustee, 
under  the  mandate  of  Section  58a.  (7). 

It  will  be  observed  that  in  the  memorandum  de- 
cision of  the  District  Judge  (Trans,  p.  27),  the  court 
referred  to  the  case  of  Bayley  v.  Greenleaf,  referred 
to  and  elaborated  upon  by    appellant    in    case    §2363. 

It  is  a  fact  tliat  the  claimant,  as  an  unsecured 
creditor,  had  a  right  to  and  did  participate  in  the  ad- 
ministration of  the  estate  and  had  the  right  to  and 
did  vote  as  an  unsecured  creditor. 

It  is  also  true  that  taxes  were  paid  upon  the  land 
by  the  trustee  and  other  expenses  were  incurred  by 
him  in  looking  after  and  protecting  the  land  in  con- 
troversy. (Trans,  p.  30). 

It  is  also  true  that  he  has  paid  in  full  a  trust 
deed  covering  this,  together  with  other  lands,  which 
secured  a  large  issue  of  bonds  of  the  bankrupt  com- 
pany on  the  land  sought  to  be  impressed  with  a  ven- 
dor's lien  by  the  petitioner.  (Tr  ns.  p.  27). 

Practically  all  of  the  claims  of  unsecured  credi- 
tors, aggregating  several  hundreds  of  thousands  of 
dollars,  have  been  allowed  by  the  court. 

The  trustee  takes  the  position  that  on  account 
of  the  gross  negligence  and  laches  of  the  petitioner 
that  she  was  and  is  estopped  from  asserting  her  lien 
sought  to  be  impressed  upon  a  portion  of  the  proper- 
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ty  of  the  bankrupt  and  that  under  Section  47a  the 
trustee  has  been  vested  with  a  lien  paramount  to  that 
which  the  petitioner  would  acquire  were  she  permit- 
ted to  file  her  proof  of  secured  debt  and  that  if  her 
petition  be  granted  it  wnll  alter  her  position  mater- 
ially and  will  enable  her  to  obtain  an  advantage  over 
the  other  creditors  to  which,  on  account  of  her  negli- 
gence and  laches,  she  is  not  entitled. 

The  applied  for  change  of  status  is  not  based  on 
newly  discovered  evidence.  The  statutory  lien  is  pre- 
sumed to  have  been  known  to  claimant  and  the  appli- 
cation for  change  from  an  unsecured  to  a  secured 
claim  should  have  been  made  within  one  year  after 
the  adjudication  in  bankruptcy. 

There  has  been  such  laches  that  the  court  would 
be  very  unjust  to  the  creditors  and  to  the  trustee 
should  it  permit  the  substitution  of  the  secured  for 
the  unsecured  claim. 

There  is  no  pretense  of  fraud,  concealment,  sur- 
prise or  newly  discovered  evidence. 

There  should  be  a  reasonably  speedy  disposition 
of  bankruptcy  matters  and  no  such  precedent,  as  this 
would  be,  should  be  established. 

The  object  of  the  year  limitation,  Sec.  57n  Bank- 
ruptcy Act,  is  to  enable  dispatch  in  administration. 

Remington  on  Bankruptcy,  Sec.  718,  Vol.  1, 
p.  434. 
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"Section  57n  is  an  absolute  termination  of  the 
court's  power  to  allow  claims  that  are  presented  after 
the  expiration  of  one  year." 

Reminorton  on  Bankruptcy,  Sec.  723,  Vol.  1,  436. 

In  re  Peck  168  F.  48,  C.  C.  A.  2nd  Circuit. 

"A  proof  of  claim  cannot  be  amended  after  the 
year  period  by  the  addition  of  a  new  or  different  de- 
mand." 

Loveland  on  Bankruptcy,  4th  addition,  Sec.  333, 
Vol.  1,  p.  688. 

In  re  T.  A.  Mclntyre  &  Co.  176  F.  552,  C.  C.  Aj 
2nd  Circuit. 

In  re  Ingalls  Bros.,  137  F.  517,  C.  C.  A.  2nd 
Circuit. 

In  re  Hawk,  114  F.  916,  C.  C.  A.  8th  Circuit. 

In  re  Kessler  et  al.,  184  F.  51,  C.  C.  A.  2nd  Cir- 
cuit, is  a  late  case  holding  amendments  may  be  made 
after  the  expiration  of  a  year  after  adjudication,  pro- 
vided applicant  is  neither  negligent  nor  guilty  of 
laches  for  not  moving  to  amend  until  the  year  has 
elapsed. 

There  is  no  showing  by  petitioner,  Johanna  Hir- 
linger,  which  would  overcome  her  negligence  and 
laches.  The  statement  in  her  petition  for  leave  to 
file  a  substituted  proof  of  secured  debt  (Trans,  p.  11) 
that  "through  ignorance,  inadvertance  and   mistake, 
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and  without  knowledge  of  the  law  and  the  facts"  is 
not  sufficient  to  bring  her  within  the  class  to  which 
the  courts,  in  some  instances,  have  granted  relief. 

In  re  Ives  113  F.  911,  C.  C.   A.  6th  Circuit. 

Respectfully  submitted. 

B.  N.  LaVEINE, 

Attorney  for  Respondent,  Trustee, 

Coeur  d'Alene,  Idaho. 

JOHN  H.  WOURMS, 

Amicus  Curiae, 

Wallace,  Idaho. 


A  copy  of  the  foregoing  brief  received  this. 
day  of  Feb.  1914,  at  Coeur  d'Alene  Idaho. 
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THE  UNITED  STATES  CIRCUIT  COURT  OF 
APPEALS  FOR  THE  NINTH  CIRCUIT. 


JOHANNA  HIRLINGER, 

Petitioner, 


vs. 


SAMUEL  L.  BOYD,  as  Trustee  in  Bankruptcy  of 
THE  LANE  LUMBER  COMPANY,  LIMIT- 
ED, a  Corporation,  Involuntary  Bankrupt, 

Respondent. 


In  the  Matter  of  THE  LANE  LUMBER  COM- 
PANY, LIMITED,  a  Corporation,  Involuntary 
Bankrupt. 


On    Petition    for    Revision    from    the    United  States 

District  Court  for  the  District  of  Idaho, 

Northern  Division. 


Counsel  for  the  Respondent  persists  in  stating 
alleged  facts  without  reference  to  the  record,  and 
which  are  not  found  in  the  record.  Referring  to  the 
argument  on  page  4  of  Respondent's  brief:  It  is  not 
in  the  record  that  Johanna  Hirlinger  participated  in 
the  administration  of  the  bankrupt  estate,  nor  that 
she  voted  as  an  unsecured  creditor;  and  it  is  im- 
material whether  she  did  so  or  not,  for  she  gained  no 
advantage  thereby  and  the  other  creditors    have    not 
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l)een  prejudiced    in   consequense    of  it.     In  Loveland 
on  Bankruptcy.  {4th  Ed.),  sec.  346,  it  is  said: 

"The  simple  fact  that  he  (the  creditor)  par- 
ticipated in  the  election  of  the  trustee,  when 
there  is  no  evidence  that  he  gained  any  advan- 
tage thereb}'-,  or  that  the  other  creditors  have 
been  in  anywise  prejudiced  in  consequence  of  it, 
or  that  he  was  influenced  by  any  fraudulent  in- 
tent, will  not  preclude  a  claimant  from  making 
his  proof  of  debt. 

In  re  McConnell,  No.  8712  Federal  Cases. 

Nor  is  there  anything  in  the  record  in  this  case 
as  to  what  claims  of  unsecured  creditors  have  been 
allowed  by  the  Court,  and  such  a  question  is  im- 
material and  irrelevant  to  the  issues  herein. 

It  is  true  that  in  the  Memorandum  Decision  of 
the  District  Judge  (Record  p.  27)  it  is  said  that  the 
trustee  has  paid  in  full  a  trust  deed  covering  these  to- 
gether with  other  lands,  but  such  question  was  not 
in  issue  before  the  District  Court,  and  could  not 
properly  be  considered  by  the  Court.  This  question, 
with  authorities,  is  fully  discussed  in  petitioner's 
brief  at  pages  13  and  14. 

Claimant  is  not  seeking  a  compromise  as  contem- 
plated by  Section  58a  (7)  of  the  Bankruptcy  Act. 
She  is  seeking  recognition  of  her  right  to  file  a  sub- 
stituted proof  of  secured  debt  established  by  the 
State  law;  and  it  was  not  necessary  that  she  accom- 
pany her  offer  to  repay  to  the  trustee  any  moneys  ex- 
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pended  for  taxes,  by  an  actual  tender  of  the  cash. 
It  was  not  even  necessary  to  make  the  offer.  If  it  is 
found  that  the  trustee  is  entitled  to  a  return  of  the 
tax  money,  the  claimant's  vendor's  lien  may  properly 
be  allowed  sul:)ject  to  the  trustee's  lien  for  taxes  or 
any  other  moneys  expended  by  him  on  account  of  the 
lands  involved. 

London  &  San  Francisco  Bank  v.  Dexter  Horton 
&  Co.  126  Fed.  593,  607  (C.  C.  A.  9th  Cir.). 

The  only  real  issues  raised  by  the  Respondent's 
Brief  are  these: 

FIRST:  Can  a  proof  of  claim  be  amended,  in 
any  event,  after  the  expiration  of  one  year  subsequent 
to  the  adjudication  of  bankruptcy? 

SE^COND:  Can  a  claim,  filed,  through  iornor- 
ance,  inadvertance  and  mistake,  as  an  unsecured 
debt  and  allowed  as  such,  be  withdrawn  and  a  proof 
of  secured  debt  substituted  therefor  after  the  expi- 
ration of  one  year  from  the  date  of  adjudication? 

On  the  first  question  the  law  is  clear  that  a 
claim  may  be  amended  after  the  expiration  of  a  year 
from  the  date  of  adjudication.  All  that  is  required 
is  that  a  provable  debt  shall  have  been  filed  within 
the  year. 

Remington  on  Bankruptcy,    Sees.   622,    734    and 

735. 
Loveland  on  Bankruptcy,  (4th  Fd.).  Sec.  333. 
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Collier  on  Bankruptcy,  1909,  page  615  (d). 

Where  the  orij^inal  claim    was    filed    within    the 

year,  an  amended  claim  based  thereon    ma}'    be    filed 

after  the  expiration  of   the    year.      The    amendment 

may  allege  the  facts  to  make  a  different  case,  l)ut  the 
facts  must  be  substantially  the  same. 

Remington  on  Bankruj^tcy,  iSecs.  619  and  622. 

On  the  second  question  the  answer,  we  think, 
must  also  be  in  the  affirmative.  It  is  not  permissi- 
ble that  a  new  debt  may  be  filed  after  the  expiration 
of  the  3'ear,  but  an  amended  proof  of  claim  based  up- 
on the  original  debt  and  asking  for  a  different  relief 
should  be  permitted  to  be  filed.  Claimant  is  not  as- 
serting a  new  claim. 

Tn  re  Ashland  Steel  Co.,  (C.  C.  A.  6th  Cir.),  168 
Fed.  679. 

In  re  Robinson,  136  Fed.  994. 

In  this  case  the  original  proof  of  debt  (Record  p. 
8)  is  based  upon  two  promissory  notes,  the  considera- 
tion of  which  is  therein  alleged  to  be  as  follows: 
"  Purchase  price  W>^  NW^  and  SE.^^  NW%:  SW^^ 
NE^,  Sec.  1,  T.  49  N.,  R.  2  K.  B.  M.,  Shoshone 
County,  Idaho".  But  through  ignorance,  inadvert- 
ance  and  mistake,  and  without  knowledge  of  the  lavv% 
claimant  filed  her  claim  for  said  price  and  interest  as 
an  unsecured  debt  (Record  p.  29).  The  above  de- 
scribed premises  are  the  premises  against  which  the 
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claimant  now  asks  permission  to  assert  her  vendor's 
lien  Kiven  by  Section  3441  and  3443  of  the  Idaho  Re- 
vised Codes.  No  conveyance  of  the  property  has 
been  made,  and  no  dividends  have  been  declared.     In 

Ivovekmd  on  Bankruptcy,  (4th  Ed.),  Sec.  345,  it  is 
snid: 

"A  proof  of  debt,  made  under  a  mistake  of 
tact  or  law,  may  be  withdrawn,  if  no  action  has 
been  based  upon  such  proof  which  can  not  be  re- 
called or  compensated." 

In  re  Faulkner,  (C.  C.  A.  8th  Cir.),  161  Fed.  900. 

A  creditor  may  withdraw  the  proof  of  his  claim 
as  unsecured  and  may  substitute  therefor  one  as  se- 
cured; 

Remin.crton  on  Bankruptcy,  Sec.  765. 

In  re  Friedman,  1  A.  B.  R.  510. 

In  re  Strickland,  167  Fed.  867. 
and  he  may  withdraw  his    proof   of   unsecured    debt 
and  substitute  therefor  a  proof  of  secured  debt  after 
the  expiration  of  the  year. 

Bennett  v.    American    Cr.    Indemnity    Co.,    159 
Fed.  624. 

Fven  though  dividends  have  been  declared,  an 
amendment  will  be  permitted  upon  condition  of  the 
return  of  the  dividends. 

In  re  Baxter,  12  Fed.  72. 

The  cases  of  In  re  Peck,  168  Fed.  48;  and  In  re 
Mclntyre    Co.,   176  Fed.  552,    cited    in    Respondent's 
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brief  at  j^aije  6,  were  cases  where  leave  to  file    origi- 
nal claims   after    the    expiration    of    the    year   was 
asked,  and  denied.     The  case    of   In    re    Hawk,    114 
Fed.  916,  cited  in  respondent's  brief  at  page  6,  was  a 
case  where  the  bankrupt  was  denied  leave   to    amend 
his  Schedules  by  the  addition  of    a    new   claim    more 
than  one  year  after  having  been  adjudged  a  bankrupt. 
In  Loveland  on  Bankruptcy,  (4th  Kd.),  Sec.  333,  cited 
in  respondent's  brief  at  page  6,  it  is  said:  "An  amend- 
ment may  be  allowed  after  the  year  period  to    assert 
a  priority  under  a  state   statute."      Therefore,    none 
of  the   foregoing    authorities,    cited    by    respondent, 
supports  the  contention  for  which  it  is  cited. 
Respectfully  submitted, 
FRANK  LANGLEY, 
Attorney  for  Petitioner, 
Address:  Coeur  d'Alene,  Idaho. 

Copy  of  foregoing  brief   received    this..^!?. „..day 

of  February,  1914.       ^ 

C:..Ai....^^^^^^^  

Attorney  for  Respondent 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Southern  Division. 

IN  EQUITY— No.  . 

CHARLES  E.  CORKER,  Trustee  of  the  Estate  of 
THOMAS  TRATHEN,  a  Bankrupt, 

Plaintiff, 
vs. 

STOCKGROWERS'  STATE  BANK  OE  MOUN- 
TAINHOME and  THE  FIRST  NA- 
TIONAL BANK  OF  MOUNTAINHOME, 

Defendants. 
Complaint. 
To  the  Hon.  FRANK  S.  DIETRICH,  Judge  of  the 
United  States  Court  for  the  District  of  Idaho, 
Southern  Division. 
Charles  E.  Corker,  a  citizen  of  the  State  of  Idaho 
and  resident   of  Mountainhome   in   the   County  of 
Elmore,  State  of  Idaho,  and  Trustee  of  the  Estate 
of  Thomas  Trathen,  a  bankrupt,  brings  this,  his  bill, 
against  the  Stockgrowers'  State  Bank  of  Mountain- 
home,  a  banking  corporation  which  now  is  and  dur- 
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ing  all  the  times  hereinafter  mentioned  has  been 
duly  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  Idaho  and  engaged  in  the 
banking  business  at  Mountainhome,  Idaho,  and 
against  the  Fii'st  National  Bank  of  Mountainhome, 
a  banking  corporation  which  now  is  and  during  all 
the  times  hereinafter  mentioned  has  been  duly  or- 
ganized and  existing  under  and  in  accordance  with 
the  banking  laws  of  the  United  States  and  engaged 
in  the  banking  business  at  Mountainhome,  Idaho, 
Elmore  County,  State  of  Idaho,  and  for  cause  of 
action  plaintiff  states:     [1*] 

I. 

That  this  suit  is  brought  for  the  purpose  of  avoid- 
ing an  alleged  fraudulent  transfer  of  property  by 
the  bankrupt  Thomas  Trathen,  to  the  defendant 
the  Stockgrowers'  State  Bank  and  to  recover  the 
said  property  so  transferred  or  its  value  from  the 
defendants,  the  Stockgrowers'  State  Bank  and  the 
First  National  Bank  of  Mountainhome. 

II. 

That  one  Thomas  Trathen  was  adjudged  a  bank- 
rupt in  this  Court  on  the  23d  day  of  October,  1911, 
and  that  your  petitioner  was  thereafter,  to  wit,  on 
the  18th  day  of  November,  1911,  duly  appointed  and 
qualified  as  Trustee  of  the  Estate  of  Thomas  Tra- 
then in  Bankruptcy,  and  ever  since  has  been  and 
now  is  the  duly  qualified  and  acting  Trustee  of  said 
estate. 

III. 

That  on  and  for  several  years  prior  to  the  23d  daj^ 

*Page  number  appearing  at  foot  of  page  of  original  certified  Record. 
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of  October,  1911,  the  date  when  said  Thomas  Tra- 
then  was  adjudged  a  bankrupt,  he,  the  said  Thomas 
Trathen,  was  engaged  in  the  furniture  at  Mountain- 
home,  Idaho,  and  was  the  owner  of  a  stock  of  furni- 
ture and  fixtures  and  notes  and  book  accounts  of 
the  value  of  about  Three  Thousand  Dollars  ($3,000' - 
00),  and  that  prior  to   the  13th  day  of  July,  1911, 
was  doing  his  banking  business  as  was  necessary  in 
connection  with    the    said   furniture  business  with 
the  defendant  the  First  National  Bank  of  Mountain- 
home,  and  on  said  13th  day  of  July,  1911,  the  said 
Thomas  Trathen  then  being  insolvent  was  indebted 
to  the  said  First  National  Bank  of  Mountainhome  f or 
money  loaned  on  his  promissory  note  and  on  over- 
draft, as  your  petitioner  is   informed  and  believes 
and  on  such  information  and  belief  states  the  fact 
to  be,  in  the  sum  of  about   Two  Thousand  Dollars 
($2,000,000. 

IV. 

That  your  petitioner  is  informed  and  believes  and 
on     [2]     such    information    and  belief   alleges  the 
fact  to  be  that  the  officers  and  directors  and  stock- 
holders of  the  defendant,  the  First  National  Bank 
of  Mountainhome  and  the  officers  and  directors  and 
stockholders   of   the  defendant   the    Stockgrowers' 
State  Bank  were  on  the  13th  day  of  July,  1911,  in 
a  large  part  the  same  and  identical  persons,  and  that 
the  officers  and  directors  of  both  of  said  banks  on 
said  date  well  knew  that  said  Thomas  Trathen  was 
insolvent  and  unable  to  meet  his  obligations,  and  on 
the  said  date  the  officers  and  directors  of  both  of 
the  said  defendant  banks,  designing  and  intending 


4  Stockgrowers'  State  Bank  et  al. 

to  secure  and  obtain  for  the  First  National  Bank  of 
Mountainhome  a  preference  over  other  creditors 
of  the  said  Thomas  Trathen,  and  in  fraud  of  the 
bankruptcy  act  of  the  United  States  and  in  violation 
of  the  rights  of  other  creditors  of  the  said  Thomas 
Trathen,  did  then  and  there  collusively  and  fraud- 
ulently plan  and  arrange  and  agree  with  each  other 
and  with  the  said  Thomas  Trathen  that  the  account 
of  the  said  Thomas  Trathen  then  due  and  owing  to 
the  First  National  Bank  of  Mountainhome  should 
be  ostensibly  transferred  from  the  First  National 
Bank  of  Mountainhome  to  the  Stockgrowers'  State 
Bank  and  that  said  Stockgrowers'  State  Bank 
should  make  a  pretended  loan  to  the  said  Thomas 
Trathen  and  secure  from  the  said  Thomas  Trathen 
a  chattel  mortgage  on  his  stock  of  furniture  and 
notes  and  accounts. 

V. 
That  in  accordance  with  the  agreement  collusively 
and  fraudulently  made  as  aforesaid  by  and  between 
the  officers  and  directors  of  the  First  National  Bank 
of  Mountainhome  and  the  Stockgrowers'  State 
Bank  and  the  said  Thomas  Trathen,  the  said 
Thomas  Trathen  did  then  and  there  on  the  13th  day 
of  July,  1911  and  wholly  without  any  consideration 
therefor,  execute  and  deliver  his  pretended  note  to 
the  Stockgrowers'  State  Bank  for  the  sum  of  Three 
Thousand  One  Hundred  Forty-seven  and  Eighty- 
four  [3]  Hundredths  Dollars  ($3147.84),  and  on 
said  date  the  said  Thomas  Trathen  purporting  to 
secure  the  aforesaid  mortgage  executed  and  de- 
livered to  the  said  Stockgrowers'  State  Bank  a  pre- 
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tended  mortgage  on  the  stock  of  furniture  and 
notes  and  book  accounts  at  Mountainhome,  Idaho, 
then  and  there  belonging  to  the  said  Thomas  Tra- 
then. 

VI. 

That  said  pretended  note  and  mortgage  were  ex- 
ecuted and  delivered  by  the  said  Thomas  Trathen  at 
the  special  instance  and  request  of  the  officers  and 
directors  of  the  First  National  Bank  of  Mountain- 
home,  Idaho,  who  was  then  a  creditor  of  the  said 
bankrupt  as  aforesaid  and  within  four  (4)  months 
of  the  filing  of  the  petition  and  adjudication  in 
bankruptcy  of  the  said  Thomas  Trathen,  and  that 
said  pretended  note  and  mortgage  were  executed  in 
fraud  on  the  bankruptcy  act  of  the  United  States 
and  with  the  intention  of  creating  a  preference  to 
the  First  National  Bank  of  Mountainhome  and  the 
effect  of  such  transfer  was  to  enable  the  First  Na- 
tional Bank  of  Mountainhome  to  secure  a  settle- 
ment in  full  of  its  account  against  said  Thomas 
Trathen  and  to  obtain  a  greater  percentage  of  its 
debts  over  that  of  other  creditors  of  the  said  Thomas 
Trathen. 

VII. 

That   thereafter,    to    wit,    on    the    day    of 

,   1911,  the   defendant,   the   Stockgrowers' 

State  Bank,  acting  under  and  in  accordance  with  the 
provisions  of  the  aforesaid  pretended  chattel  mort- 
gage which  was  made  on  the  13th  day  of  July,  1911, 
proceeded  to  foreclose  the  said  pretended  mortgage 
and  thereafter  caused  the  stock  of  furniture  and 
the  notes  and  accounts  then  belonging  to  the  said 
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Thomas  Trathen  to  be  sold  at  sheriff's  sale  in  pre- 
tended satisfaction  of  said  alleged  mortgage  and  the 
said  Stockgrowers '  State  Bank  bid  in  and  pretended 
to  purchase  at  said  sheriff's  sale  said  stock  of  fur- 
niture and  notes  and  accounts  then  belonging  to  the 
said  Thomas  Trathen  [4]  and  applied  the  same 
on  their  unlawful  purported  indebtedness  against 
the  said  Thomas  Trathen. 

VIII. 

That  the  stock  of  furniture  aforesaid  and  notes 
and  accounts  constituted  the  entire  assets  of  the 
said  Thomas  Trathen  at  the  time  that  he  was  ad- 
judicated a  bankrupt  as  aforesaid  and  that  the  said 
defendants  have  failed  and  refused  to  turn  over  to 
your  petitioner  the  said  furniture,  book  accounts 
and  notes  and  have  not  turned  over  the  same  nor  ac- 
counted for  the  value  thereof. 

IX. 

That  there  are  various  and  sundry  other  creditors 
of  the  said  Thomas  Trathen  whose  claims  have  been 
filed  and  allowed  against  said  estate  with  claims 
amounting  to  the  sum  of  about  Two  Thousand  and 
no/100  ($2,000.00)  Dollars,  and  unless  and  until  the 
aforesaid  preference  secured  by  the  defendants 
herein  is  set  aside,  and  the  said  furniture  and  notes 
and  accounts,  or  the  value  and  proceeds  thereof  are 
returned  to  your  petitioner,  there  are  and  will  be  no 
assets  belonging  to  said  estate  to  apply  towards  the 
just  demands  of  other  creditors  of  the  estate  of 
Thomas  Trathen. 

X. 

That  your  petitioner  has  been  duly  authorized  by 
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W.  H.  Savidge,  the  duly  appointed  and  acting  Ref- 
eree in  Bankruptcy  for  said  estate,  to  bring  this  ac- 
tion herein. 

XI. 

That  your  petitioner  is  informed  and  believes,  and 
on  such  information  and  belief  states  the  fact  to  be, 
that  the  value  of  said  stock  of  furniture  and  notes 
and  accounts  wrongfully  and  unlawfully  taken  and 
possessed  by  the  Stockgrowers'  State  Bank  as 
aforesaid  is  and  was  the  sum  of  Three  Thousand 
Dollars  ($3000),  and  that  said  defendants  still  have 
in  their  possession  the  stock  of  furniture  and  notes 
and  accounts  and  [5]  still  refuse  to  deliver  and 
turn  over  the  same  to  your  petitioner. 

WHEREFORE,  plaintiff  prays  that  the  transfer 
by  the  said  Thomas  Trathen  of  his  stock  of  fur- 
niture, notes  and  accounts  to  the  Stockgrowers* 
State  Bank  may  be  avoided  and  that  the  pretended 
note  and  mortgage  executed  by  the  said  Thomas 
Trathen  to  the  Stockgrowers'  State  Bank  on  the  13th 
day  of  July,  1911,  be  declared  null  and  void,  and 
that  the  aforesaid  property  so  transferred,  or  its 
value,  be  recovered  from  the  said  defendants  and 
that  plaintiff  may  have  judgment  against  said  de- 
fendants for  the  interest  on  the  value  thereof  at  the 
rate  of  seven  per  cent  (7%))  per  annum  from  the 
18th  day  of  November,  1911,  and  that  plaintiff  may 
have  and  recover  from  the  defendants  his  costs 
herein. 

W.  0.  HOWIE, 
Residing  at  Mountainhome,  Idaho, 
HARRY  S.  KESSLER, 
Residing  at  Boise,  Idaho, 
Solicitors  for  Plaintiff. 
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United  States  of  America,  . 

District  of  Idaho, — ss. 

I,  Charies  E.  Corker,  the  plaintiff  herein  men- 
tioned and  described  in  the  foregoing  bill  of  com- 
plaint, do  hereby  make  solemn  oath  that  the  state- 
ments contained  therein  are  true  according  to  the 
best  of  my  knowledge,  information  and  belief. 

C.  E.  CORKER, 
Petitioner. 

Subscribed  and  sworn  to  before  me  this  8th  day 
of  August,  1913. 

[Seal]  W.  C.  HOWIE, 

Notary  Public  in  and  for  Elmore  County,  State  of 
Idaho. 

[Endorsed]:  Filed  August  9th,  1913.  A.  L. 
Richardson,  Clerk.  By  E.  B.  Yarington,  Deputy. 
[6] 


IN  EQUITY.— No. . 

CHARLES  E.  CORKER,  Trustee  of  the  Estate  of 
THOMAS  TRATHEN,  a  Bankrupt, 

Plaintiff, 

vs. 

STOCKGROWERS'  STATE  BANK  OF  MOUN- 
TAINHOME  and  THE  FIRST  NA- 
TIONAL BANK  OF  MOUNTAINHOME, 

Defendants. 
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Answer  of  First  National  Bank  of  Mountainhome. 

THE  ANSWER  OF  THE  ABOVE-NAMED  DE- 
FENDANT TO  THE  BILL  OF  COMPLAINT  OF 
THE  ABOVE-NAMED  PLAINTIFF: 

In  answer  to  the  said  Bill  the  defendant,  the  First 
National  Bank  of  Mountainhome,  says  as  follows: 

I. 

Admits  that  for  several  years  prior  to  the  13th 
day  of  July,  1911,  Thomas  Trathen  was  engaged  in 
the  furaiture  busines  at  Mountainhome,  Idaho,  and 
was  the  owner  of  a  stock  of  furniture,  fixtures,  notes 
and  book  accounts;  admits  that  the  said  Thomas 
Ti-athen  on  and  prior  to  the  13th  day  of  July,  1911, 
was  doing  his  banking  business  with  this  defendant 
and  admits  that  on  that  date  the  said  Thomas  Tra- 
then was  indebted  to  it  for  money  loaned  upon  his 
promissory  note  in  the  sum  of  about  Twenty-three 
Hundred  ($2,300)  Dollars;  that  of  said  sum  One  Thou- 
sand Seven  Hundred  and  four  and  10/100  ($1,704.10) 
Dollars  was  secured  by  a  mortgage  upon  the  fur- 
niture and  fixtures  owned  by  the  said  Thomas  Tra- 
then, and  covered  all  of  the  furniture  and  fixtures 
owned  by  him  and  in  his  possession  on  the  13th  day 
of  July,  1911,  which  said  mortgage  was  executed  on 
the  12th  day  of  April,  1909,  and  filed  for  record  in 
the  office  of  the  County  Recorder  of  Elmore  County, 
Idaho,  on  the  13th  day  of  May,  1909,  a  copy  of  which 
mortgage  is  hereto  attached  marked  Exhibit  "A" 
[7]     and  made  a  part  of  this  answer. 

II. 

That  this  defendant  denies  that  the  officers,  di- 
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rectors  and  stockholders  of  this  defendant  and  of 
the  Stockgrowers'  State  Bank  are  the  same  and 
identical  persons  as  set  forth  in  paragraph  IV  of 
plaintiff's  bill,  but  allege  the  fact  that  this  defend- 
ant has  five  directors,  only  two  of  whom  are  direct- 
ors of  the  Stockgrowers'  State  Bank,  which  bank 
has  nine  directors;  denies  that  the  officers  and  di- 
rectors of  this  defendant  knew  that  the  said  Thomas 
Trathen  was  insolvent  and  unable  to  meet  his  ob- 
ligations but  admits  that  he  was  behind  in  some  of 
his  accounts  and  some  of  his  creditors  w^ere  pressing 
him  for  payment,  among  which  was  this  defendant, 
and  it  insisted  that  he  make  payment  of  his  account 
to  them;  denies  that  the  officers  of  this  defendant 
and  the  Stockgrowers'  State  Bank  fraudulenth^  or 
collusively  planned  and  arranged  among  themselves 
to  the  effect  and  to  the  end  that  the  Stockgrowers' 
State  Bank  should  make  a  pretended  loan  to  the 
said  Thomas  Trathen  and  that  it  should  secure  from 
him  a  chattel  mortgage  on  his  stock  of  furniture, 
notes  or  accounts. 

III. 
Deny  that  in  accordance  with  any  agreement  col- 
lusively or  fraudulently  made  and  entered  into  be- 
tween the  officers  of  the  First  National  Bank  and 
the  Stockgrowers'  State  Bank  the  said  Thomas 
Trathen  on  the  13th  day  of  July,  1911,  and  without 
consideration  executed  and  delivered  to  the  Stock- 
growers'  State  Bank  his  note  for  Three  Thousand 
One  Hundred  Forty-seven  and  84/100  ($3,147.84) 
Dollars  secured  by  a  mortgage  upon  his  stock  of  fur- 
niture at  Mountainhome,  and  deny  that  the  said  note 
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and  moi'tgage  were  coUusively  made  and  deny  that 
they  were  made  without  consideration.     [8] 

IV. 

Denies  that  the  said  note  and  mortgage  was  ex- 
ecuted by  the  said  Thomas  Trathen  at  the  special 
instance  and  request  of  the  directors  of  this  de- 
fendant, except  as  the  Bank  insisted  upon  securing 
payment  of  his  obligations;  denies  that  the  said 
mortgage  and  note  was  given  with  the  intention  of 
giving  this  defendant  a  preference  and  allege  that 
at  that  time  this  defendant  had  and  owned  a  mort- 
gage upon  the  entire  stock  of  furniture  of  the  said 
Thomas  Trathen  to  the  full  value  thereof,  which 
mortgage  was  executed  long  prior  to  the  13th  day  of 
July,  1911,  and  more  than  four  months  prior  thereto, 
Exhibit  "A";  that  at  the  time  the  said  Thomas 
Trathen  secured  from  the  Stockgrowers'  State  Bank 
the  said  loan  the  directors  of  the  said  bank  did  not 
know^  that  the  said  Thomas  Trathen  was  insolvent 
or  a  bankrupt,  or  unable  to  pay  his  creditors  and 
was  in  fact  unfamiliar  with  his  business,  but  the 
loan  was  made  upon  his  representations  that  his 
stock  of  goods  and  fixtures  w^ere  of  a  greater  value 
than  it  turned  out  to  be  or  actually  was  at  that  time. 

V. 

Admit  that  the  Stockgrowers'  State  Bank  fore- 
closed its  mortgage  so  made  and  executed  on  the 
13th  day  of  July,  1911,  on  or  about  the  2d  day  of 
October,  1911,  and  caused  the  said  furniture  to  be 
sold  by  the  Sheriff  of  the  County  of  Elmore  and  the 
same  was  purchased  by  the  said  Stockgrowers' 
State  Bank  and  possession  thereof  taken  on  the  3d 
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day  of  October,  1911,  and  the  proceeds  thereof  ap- 
plied in  payment  of  his  said  note  and  mortgage, 
and  deny  that  there  was  any  fraud  in  said  fore- 
closure, but  the  said  foreclosure  was  made  by  the 
said  bank  simply  because  of  the  failure  of  the  said 
mortgagor  to  comply  with  the  terms  and  conditions 
thereof. 

VI. 
Admits  that  the  stock  of  furniture,  fixtures  notes 
and  book  accounts  constituted  practically  the  entire 
assets  of  [9]  the  said  Thomas  Trathen  but  that 
at  the  time  that  his  petition  in  bankruptcy  was  filed 
the  said  Thomas  Trathen  had  no  right,  title  or  in- 
terest therein  whatever;  that  the  said  Stockgrowers* 
State  Bank  had  possession  of  the  stock  of  furniture, 
fixtures  etc. 

WHEREFORE,  this  defendant  prays  that  plain- 
tiff take  nothing  by  this  suit  and  for  such  other  and 
further  relief  as  good  conscience  may  sustain  and 
for  costs  of  suit. 

L.  B.  GREEN, 
E.  M.  WOLFE, 
Attorney,  Residence  Mountainhome,  Idaho. 

United  States  of  America, 
District  of  Idaho, — ss. 

I,  F.  E.  Austin,  Cashier  of  the  above-named  de- 
fendant, do  hereby  make  solemn  oath  that  the  state- 
ments contained  herein  are  true  and  correct  to  the 
best  of  my  information,  knowledge  and  belief. 

F.  E.  AUSTIN. 
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Subscribed  and  swoni  to  before  me  this  22d  day  of 
Sept.,  1913. 

[Seal]  RUBY  MELLEN, 

Notary  Public.     [10] 

Exhibit  "A"  [to  Answer  of  First  National  Bank  of 
Mountainhome — Chattel  Mortgage]. 

THIS  INDENTURE,  Made  this  12th  day  of  April 
in  the  year  of  our  Lord  one  thousand  nine  hundred 
and  nine  between  Thomas  Trathen  residing  at  Moun- 
tainhome, County  of  Elmore,  State  of  Idaho,  and  by 
profession,  trade  or  occupation  Merchant  the  party 
of  the  first  part,  and  W.  D.  Evans  and  John  Owens 
residing  at  Mountainhome,  County  of  Elmore,  State 
Off  Idaho  and  by  profession,  trade  or  occupation 
Hotel-keeper  and  Rancher  the  parties  of  the  second 
part. 

WITNESSETH,  That  the  said  party  of  the  first 
part  for  and  in  consideration  of  the  sum  of  Seven- 
teen Hundred  Dollars,  to  him  in  7nade  paid  by  the 
said  parties  of  the  second  part,  the  receipt  whereof  is 
hereby  acknowledged,  has  granted,  bargained,  sold, 
assigned,  transferred  and  set  over,  and  by  these  pres- 
ents does  grant  bargain,  sell,  assign,  transfer  and  set 
over,  unto  the  said  parties  of  the  second  part,  all 
those  certain  goods  and  chattels  now  being  in  Elmore 
Oounty,  State  of  Idaho,  and  described  as  follows : 

All  of  the  furniture,  carpets,  music,  musical  instru- 
ments, picture  and  picture  frames,  draperies,  win- 
dow-shades, linoleums,  glassware,  bric-a-brac,  etc., 
kept  in  that  certain  storeroom  situated  in  the  Bailey 
Siffert  Garrett  Company's  block,  Mountainhome, 
Idaho,  known  as  the  Trathen  Furniture  Store,  also 
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all  said  goods  and  merchandise  owned  by  the  said 
mortgagor  in  transit  or  stored  in  warehouses  in 
Moimtainhome.  The  mortgagees  having  guaran- 
teed the  payment  of  the  within  note,  and  this  mort- 
gage is  given  to  secure  them  from  loss. 

TO  HAVE  AND  TO  HOLD,  All  and  singular,  the 
said  goods  and  chattels  above  bargained  and  sold,  or 
intended  so  to  be,  unto  the  said  parties  of  the  second 
part,  their  executors,  administrators  and  assigns  for- 
ever. Provided,  nevertheless,  that  [11]  these 
presents  are  upon  this  express  condition,  that  if  the 
said  party  of  the  first  part,  his  executors,  adminis- 
trators or  assigns  shall  well  and  truly  pay  unto  the 
said  party  of  the  second,  their  executors,  adminis- 
trators or  assigns,  the  sum  of  Seventeen  Hundred 
Dollars,  according  to  the  conditions  of  one  certain 
promissory  note,  of  which  the  following  is  a  true 
copy: 
$1700.         Mountainhome,  Idaho,  April  12th,  1909. 

Three  months  after  date,  I,  we,  or  either  of  us, 
promise  to  pay  to  the  First  National  Bank  of  Moun- 
tainhome, Idaho,  or  order,  Seventeen  Hundred 
Dollars,  for  value  received,  negotiable  and  payable 
at  the  First  National  Bank,  Momitainhome,  Idaho, 
in  gold  coin  of  the  United  States  of  America,  of  the 
present  standard  of  weight  and  fineness,  with  interest 
thereon  from  date  until  paid,  both  before  and  after 
maturity,  at  the  rate  of  ten  per  cent  per  annum,  pay- 
able at  maturity.  In  case  this  note  is  collected  by  an 
Attorney,  either  by  suit  or  otherwise,  I,  we,  or  either 
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of  us,   promise  to  pay  all   costs  and  a  reasonable 
amount  as  attorney's  fees. 

THOMAS  TRATHEN. 

No. 

Due. 

P.O. 
— as  by  the  said  promissory  note,  reference  being 
thereunto  had,  may  fully  appear,  then  these  presents 
shall  be  void.  But  in  case  default  be  made  in  the 
pa\Tnent  of  said  principal  sum  of  money,  or  any  part 
thereof,  or  interest,  or  any  installment  thereof,  as 
provided  in  said  note,  then  and  from  thenceforth  it 
shall  be  optional  with  the  said  parties  of  the  second 
part,  their  executors,  administrators  or  assigns,  to 
consider  the  whole  of  said  principal  and  interest  ex- 
pressed in  said  note  as  immediately  due  and  payable, 
although  the  time  expressed  in  said  note  for  the  pay- 
ment thereof  shall  not  have  arrived ;  and  immediately 
thereupon  and  without  notice  of  such  election  to  con- 
sider the  [12]  w^hole  sum  to  be  due,  it  shall  be  law- 
ful for,  and  the  said  party  of  the  first  part  does 
hereby  authorize  and  empower  the  said  party  of  the 
second  part,  their  executors,  administrators  or  as- 
signs with  the  aid  and  assistance  of  any  person  or 
persons,  to  enter  the  premises  or  such  other  place  or 
places  as  the  said  goods  or  chattels  are  or  may  be 
placed  and  take  and  carry  away  the  said  goods  and 
chattels  and  sell  and  dispose  of  the  same  for  the  best 
price  they  can  obtain  by  due  process  of  law,  or  by 
agreement  of  the  parties  to  this  mortgage,  their  exec- 
utors, administrators  or  assigns,  and  out  of  the  money 
arising  therefrom  to  retain  and  pay  the  sum  above 
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mentioned,  and  interest  as  aforesaid,  and  all  costs 
and  charges  touching  the  same,  together  with  counsel 
fees  in  such  sum  as  the  Court  may  adjudge  reason- 
able, if  this  mortgage  be  foreclosed  by  decree  of 
Court,  or  if  it  be  foreclosed  by  decree  and  sale,  then 
counsel  fees  in  the  sum  of  One  Hundred  and  Fifty 
Dollars,  which  siun  is  hereby  stipulated  by  the  par- 
ties hereto  as  reasonable  and  proper  counsel  fees  for 
such  foreclosure,  rendering  the  overplus,  if  any, 
unto  the  said  party  of  the  first  part,  or  to  his  execu- 
tors, administrators  or  assigns.  And  until  default 
be  made  in  the  payment  of  said  sum  of  money,  the 
said  party  of  the  first  part,  his  executors,  adminis- 
trators or  assigns,  may  remain  and  continue  in  the 
quiet  and  peaceable  possession  of  the  said  goods  and 
chattels,  and  in  full  and  free  use  and  enjoyment  of 
the  same. 

IN  WITNESS  WHEREOF,  the  said  parties  of 
the  first  part  have  hereunto  set  his  hand  and  seals 
the  day  and  year  first  above  written. 

THOMAS  TRATHEN. 

Signed,  sealed  and  delivered  in  the  presence  of : 

State  of  Idaho, 

County  of  Ehnore, — ss.     [13] 

On  this  12th  day  of  April,  in  the  year  1909,  before 
me,  Elizabeth  Greenwald,  a  Notary  Public  in  and  for 
said  county,  personally  appeared  Thomas  Trathen, 
known  to  me  to  be  the  person  whose  name  is  sub- 
scribed to  the  within  instrument,  and  acknowledged 
to  me  that  he  executed  the  same. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
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my  hand  and  affixed  my  official  seal  the  day  and  year 
in  this  cei-tificate  first  above  written. 

[Seal]  ELIZABETH  GREENWALD, 

Notary  Public. 

No.  34—9237. 
CHATTEL  MORTGAGE. 

Trathen 

to 

Evans  &  Owens. 

State  of  Idaho, 
County  of  Elmore,— ss. 

I  hereby  certify  that  this  instrument  was  filed  tor 
record  at  the  request  of  H.  E.  Reckmeyer  at  55  min- 
utes past  9  o'clock  A.  M.,  this  13th  day  of  May,  1909, 
in  my  office,  and  duly  recorded  in  Book  2  of  Chattel 

Mortgages  at  page  61. 

F.  C.  SMITH, 

Ex-officio  Recorder. 

By  Louis  E.  Nicholson, 

Deputy. 

Fees  50^Pd. 

[Endorsed]:    Filed  Sept.  3,  1913.     A.L.Richard- 
son, Clerk.     [14] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Southern  Division. 

IN  EQUITY.— No. . 


CHARLES  E.  CORKER,  Trustee  of  the  Estate  of 
THOMAS  TRATHEN,  a  Bankrupt, 

Plaintiff, 

vs. 

STOCKGROWERS' STATE  BANK  OF  MOUN- 
TAINHOME  and  THE  FIRST  NATIONAL 
BANK  OP  MOUNTAINHOME, 

Defendants. 

Answer  of  the  Stockgrowers'  State  Bank  of 
Mountainhome. 
THE  ANSWER  OF  THE  ABOVE-NAMED  DE- 
FENDANT TO  THE  BILL  OF  COMPLAINT 
OF  THE  ABOVE-NAMED  PLAINTIFF : 
In  answer  to  the  said  bill  the  defendant,  the  Stock- 
growers'  ;State  Bank  of  Mountainhome,  says  as  fol- 
lows: 

I. 
Admit  that  for  several  years  prior  to  the  23d  day 
of  July,  1911,  Thomas  Trathen  was  engaged  in  the 
furniture  business  at  Mountainhome,  Idaho,  and  was 
the  owner  of  a  stock  of  furniture,  fixtures,  notes  and 
book  accounts;  admit  that  the  said  Thomas  Trathen 
on  and  prior  to  the  13th  day  of  July,  1911,  was  do- 
ing his  banking  business  with  the  First  National 
Bank  and  admits  that  on  that  date  the  said  Thomas 
Trathen  was  indebted  it  for  money  loaned  upon 
his  promissory  note  in  the  sum  of  about  Twenty-three 
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Hundred  ($2,300)  Dollars;  that  of  that  sum  One 
Thousand  Seven  Hundred  and  Four  and  10/100 
($1,704.10)  Dollars  was  secured  by  a  mortgage  upon 
the  furniture  and  fixtures  owned  by  the  said  Thomas 
Trathen  and  covered  all  of  the  furniture  and  fixtures 
owned  by  him  and  in  his  possession  on  the  13th  day 
of  July,  1911,  which  said  mortgage  was  executed  on 
the  12th  day  of  April,  1909,  and  filed  for  record  in 
the  office  of  the  County  Recorder  of  Elmore  County, 
[15]  Idaho,  on  the  13th  day  of  May,  1909,  a  copy 
of  which  mortgage  is  hereto  attached  marked  Exhibit 
*'A"  and  made  a  part  of  this  answer. 

11. 
That  this  defendant  denies  that  the  officers  and 
directors  and  stockholders  of  the  First  National  Bank 
are  the  same  and  identical  persons  as  set  forth  in 
paragraph  IV  of  plaintiff's  bill,  and  allege  the  fact 
to  be  that  this  defendant  bank  has  Nine  Directors, 
only  two  (2)  of  whom  are  directors  of  the  First 
National  Bank,  which  said  Bank  has  five  (5)  di- 
rectors ;  denies  that  the  officers  and  directors  of  this 
defendant  knew  that  the  said  Thomas  Trathen  was 
insolvent  and  unable  to  meet  his  obligations,  but  ad- 
mits that  he  was  behind  in  some  of  his  accounts  and 
that  some  of  his  creditors  were  pressing  him  for  pay- 
ment, among  which  was  the  First  National  Bank,  and 
it  insisted  that  he  make  payment  of  his  account  to 
them;  denies  that  the  officers  of  this  defendant  bank 
and  the  First  National  Bank  fraudulently  or  collu- 
sively  planned  and  arranged  among  themselves  to 
the  effect  and  to  the  end  that  this  defendant  bank 
should  make  a  pretended  loan  to  the  said  Thomas 


20  Stockgrotvers'  State  Bank  et  al. 

Tratlien,  or  make  any  loan  to  tlie  said  Thomas 
Trathen,  and  that  it  should  secure  from  him  a  chattel 
mortgage  on  his  stock  of  furniture,  notes  or  accounts. 

III. 

Denies  that  in  accordance  with  any  agreement  col- 
lusively  or  fraudulently  made  and  entered  into  be- 
tween the  officers  of  this  defendant  bank  and  the  First 
National  Bank,  the  said  Thomas  Trathen,  on  the  13th 
day  of  July,  1911,  and  without  consideration,  exe- 
cuted and  delivered  to  this  defendant  his  note  for 
Three  Thousand  One  Hundred  and  Forty-seven  and 
8i/100  ($3,147.84)  Dollars,  secured  by  a  mortgage 
upon  his  stock  of  furniture  at  Mountainhome,  and 
denies  that  the  said  note  and  mortgage  were  collu- 
sively  made,  and  denies  that  they  were  made  without 
consideration.     [16] 

IV. 

Denies  that  the  said  note  and  mortgage  w^as  exe- 
cuted by  the  said  Thomas  Trathen  at  the  special  in- 
stance and  request  of  the  directors  of  the  First  Na- 
tional Bank,  except  as  said  bank  insisted  upon  secur- 
ing payment  of  his  obligations ;  denies  that  the  said 
note  and  mortgage  was  given  with  the  intention  of 
giving  the  First  National  Bank  a  preference  and 
allege  that  said  bank  at  that  time  had  a  mortgage 
upon  the  entire  stock  of  furniture  of  the  said  Thomas 
Trathen  to  the  full  value  thereof,  which  mortgage 
was  executed  long  prior  to  the  13th  day  of  July,  1911, 
and  more  than  four  months  thereto ;  that  at  the  time 
the  said  Thomas  Trathen  secured  from  this  defend- 
ant the  said  loan  the  Directors  of  said  bank  did  not 
know  that  the  said  Thomas  Trathen  was   insolvent 
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or  a  bankrupt  or  unable  to  pay  his  creditors  and  was 
in  fact  unfamiliar  with  his  business,  but  the  loan  was 
made  upon  his  representations  that  his  stock  of  goods 
and  fixtures  were  of  a  greater  vahie  than  what  it 
turned  out  to  be  or  actually  was  at  that  time. 

V. 
Admits  that  this  defendant  foreclosed  its  mortgage 
so  made  and  executed  on  the  13th  day  of  July,  1911, 
on  or  about  the  2d  day  of  October,  1911,  and  caused 
the  said  furniture  to  be  sold  by  the  Sheriff  of  Elmore 
County  and  the  same  was  purchased  by  this  defend- 
ant and  possession  thereof  taken  on  the  3d  day  of 
October,  1911,  and  the  proceeds  of  sale  applied  in  pay- 
ment of  his  said  note  and  mortgage,  and  denies  that 
there  was  any  fraud  in  the  said  foreclosure,  but  the 
foreclosure  was  made  by  this  defendant  simply  be- 
cause of  the  failure  of  the  said  mortgagor  to  comply 
with  the  terms  and  conditions  thereof. 

VI. 
Admits  that  the  stock  of  furniture,  fixtures,  notes 
and  book  accounts  constituted  practically  the  entire 
assets  of  the  said  Thomas  Trathen,  but  at  the  time 
that  his  petition  in  bankruptcy  was  filed  the  said 
Thomas  Trathen  had  no  right,  title  or  interest  therein 
T^'hatever;  that  the  said  Stockgrowers'  State  Bank 
had  possession  of  the  said  furniture,  fixtures,  etc. 
[17] 

VII. 
FOR  A  FURTHER  ANSWER  TO  THE  PLAIN- 
TIFF'S   BILL    THE    DEFENDANT,    THE 
STOCKGROWERS'     STATE     BANK     AL- 
LEGES: 
That  the  mortgage  held  and  owned  by  the  First 
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National  Bank  and  which  was  executed  to  W.  D. 
Evans  and  John  Owens  was  a  first  lien  upon  the  en- 
tire stock  of  furniture  and  fixtures  owned  by  the  said 
Thomas  Trathen  on  the  13th  day  of  July,  1911,  and 
was  in  all  respects  superior  to  every  claim  of  every 
creditor  of  the  said  Thomas  Trathen,  and  that  be- 
cause of  the  loan  by  this  defendant  to  the  said  Thomas 
Trathen  on  the  13th  day  of  July,  1911,  was  discharged 
and  satisfied  of  record.  This  defendant  should  be 
entitled  to,  and  given  the  benefit  of,  all  of  the  rights 
accruing  under  the  said  mortgage  and  the  same  should 
be  considered  and  held  to  be  the  property  of  this  de- 
fendant and  to  the  extent  that  the  said  mortgage  was 
a  lien  upon  the  property  of  the  said  Thomas  Trathen 
and  the  mortgage  executed  to  this  defendant  on  the 
13th  day  of  July,  1911,  should  be  considered  as  a  re- 
newal thereof. 

WHEREFORE,  defendant  prays  that  the  plain- 
tiff take  nothing  by  this  suit  and  for  such  other  and 
further  relief  as  good  conscience  may  sustain  and  for 
costs  of  suit. 

T.  B.  GREEN. 

E.  M.  WOLFE, 
Attorney.     Residence,  Mountainhome,  Idaho. 

United  States  of  America, 
District  of  Idaho, — ^ss. 

I,  J.  H.  Whitson,  cashier  of  the  above-named  de- 
fendant, do  hereby  make  solemn  oath  that  the  state- 
ments contained  herein  are  true  and  correct  to  the 
best  of  my  knowledge,  information  and  belief. 

J.  H.  WHITSON. 
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Subscribed  and  sworn  to  before  me  this  3d  day  of 
September,  1915. 

[Seal]  ELIZABETH  GREENWALD, 

Notary  Public  Elmore  Co.,  Idaho. 

My  commission  expires  Feb.  16,  1917. 

Exhibit "  A  "  omitted.     Same  as  in  Answer  of  First 
National  Bank  of  Mountainhome. 

[Endorsed] :    Filed  Sept.  4,  1913.    A.  L.  Richard- 
son, Clerk.     [18] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Southern  Division. 

IN  EQUITY— No.  449. 

CHARLES  E.  CORKER,  Trustee  of  the  Estate  of 
THOMAS  TRATHEN,  a  Bankrupt, 

Plaintife, 

vs. 

STOCKGROWERS' STATE  BANK  OF  MOUN- 
TAINHOME  and  THE  FIRST  NATIONAL 
BANK  OF  MOUNTAINHOME, 

Defendants. 

Decree. 

This  cause  came  on  to  be  heard  at  this  term  and 
was  argued  by  counsel,  and  thereupon,  upon  consid- 
eration thereof,  it  was  ordered,  adjudged  and  decreed 
as  follows: 

That  the  transfer  and  mortgage  made  and  executed 
by  the  said  Thomas  Trathen  to  the  Stockgrowers' 
State  Bank  on  the  13th  day  of  July,  1913,  of  the  stock 
of  furniture,  notes  and  accounts  of  the  said  Thomas 


24  Stockgrowers'  State  Bank  et  al. 

Tratihen,  was  null  and  void  as  against  tlie  rights  of 
other  creditors  of  the  said  Thomas  Trathen,  and  said 
First  National  Bank  of  Mountainhome  by  said  trans- 
fer obtained  a  greater  percentage  of  its  debt  against 
the  said  Thomas  Trathen  than  other  creditors  of  the 
same  class ;  and  that  the  sale  thereof  by  the  Sheriff 
of  Elmore  County,  Idaho,  under  proceedings  in  fore- 
closure of  said  mortgage  was  and  is  null  and  void. 

THEEEFORE,  it  is  ordered,  adjudged  and  de- 
creed that  the  plaintiff  do  have  and  recover  of  and 
from  the  defendants  the  stock  of  furniture  owned 
and  possessed  by  the  said  Thomas  Trathen  on  the 
13th  day  of  July,  1911,  and  sold  as  aforesaid  by  the 
sheriff  of  Elmore  County,  on  the  3d  day  of  October, 
1911,  particularly  described  as  follows,  to  wit:  [19] 
4  alarm  clocks,  5  bottles  of  glue,  large  lot  of  mis- 
cellaneous dishes,  1  library  table,  24  large  lamps,  2 
pedestals,  2  common  lamps,  3  music  cabinets,  2  writ- 
ing desks  and  bookcase  combined,  2  combination 
china  closets  and  buffet,  24  bottles  nulac  cleanser, 
21  fruit  and  cake  plates,  6  small  waste  baskets,  1 
small  corner  cabinet,  1  plate  rail,  2  jardinieres,  4 
vases,  1  small  settee,  58  Edison  records,  1  electric 
lamp,  1  hall  tree,  24  dressers,  26  iron  bedsteads,  1 
piano-stool,  3  kitchen  cabinet  tables,  35  bedsprings, 
3  washstands,  1  lot  of  picture  frame  moulding,  18 
rocking-chairs,  10  pitchers  and  bowls,  14  chambers, 
9  center  stands,  1  ironing-board,  5  quilts,  4  door  mats, 
3  toy  pianos,  1  box  assorted  children's  toys,  4  clock 
stands,  18  knock-down  dining-room  chairs,  5  baiby 
carriages,  13  mattresses,  9  cards  carpet  fringe,  4 
ironing-rack  stands,  58  assorted  ingrain  wallpaper, 
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3   round   dining-room   tables,   1    sideboard,  3  plain 
kitclien  tables,  3  rolls  carpet  paper,  90  large  pictures 
in    frames,   47   dining-room  chairs,   3   baby-basket 
chairs,  6  slop  jars,  4  picture-frame  easels,  9  feather 
dusters,  9  small  mirrors,  5  pillows,  6  suitcases,  1  toy 
dresser,  2  toy  stands,  4  cuspidors,  3  refrigerators,  5 
racks  assorted  ingrain  paper,  1  combcase,  1  card  up- 
holstering cord,  7  racks  table   leaves,  1  child's  oak 
chair,  6  steel  spring  sanitary  cots,  2  clothes  racks,  2 
racks  for  furniture,  1  floor  showcase,  34  pairs  lace 
curtains,   1   small   blackboard,  2  small  dining-room 
tables,  10  rug  hangers,  1  round  oak  heating  stove,  1 
ladder,  64  window-shades,  13  boxes  assorted  window 
glace,  22  window-shade  rollers,  1  small  desk,  2  small 
rugs,  1  spool  of  twine,  2  footstools,  1  folding-bed, 
1  cuf^board,  1  bookcase,  2  pair  stretchers,  1  roll  mat- 
ting, 4  small  rolls  carpet,  1  large  rug,  4  small  rolls 
linoleum,    1   truck,   4   washstand   racks,    1    carpet- 
sweeper  holder,  1  carpet-sweeper,  1  office  desk,  1  baby 
crib,  1  large  map,  1  bundle   hardwood   rounds   for 
chairs,   all   tools,  oils,  fixtures,  varnish,  trinunings, 
furniture,  and  goods,  wares  and  merchandise  in  the 
store  of  the  mortgagor,  situate  in  the  Bailey-Siffert- 
Garrett  building  in  Mountainhome,  and  in  storehouse 
on  the  comer  of  Jackson  Avenue  and  Bennett  Street. 
[20] 

Also  all  notes  and  accounts  then  belonging  to  the 
said  Thomas  Trathen, 

And  it  is  further  ordered,  adjudged  and  decreed 
that  if  the  said  defendants  do  not  redeliver  said  prop- 
erty above  mentioned  to  plaintiff  within  20  days  from 
and  after  the  filing  of  this  decree,  that  plaintiff  have 
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execution  against  the  said  defendants  and  each  of 
them  for  the  full  amount  thereof,  to  wit,  the  sum  of 
Two  Thousand  Pour  Hundred  Sixty-five  and  Eight- 
een Hundredths  Dollars  ($2,465.18),  the  value 
thereof,  together  with  interest  thereon  at  the  rate  of 
seven  per  cent  per  annum  from  the  18th  day  of  No- 
vember, 1911,  and  for  costs  of  suit  hereby  taxed  at 
One  Hundred  Forty  and  15/100  Dollars. 

FRANK  S.  DIETRICH, 
Judge  of  the  United  States  Court  for  the  District  of 
Idaho,  Southern  Division. 

[Endorsed]  :  Filed  Oct.  30,  1913.     A.  L.  Richard- 
son, Clerk.     [21] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Southern  Division. 

CHARLES  E.  CORKER,  Trustee  of  the  Estate  of 

THOMAS  TRATHEN,  a  Bankrupt, 

Plaintiff, 
vs. 

STOCKGROWERS'  STATE  BANK  OP  MOUN- 
TAINHOME  and  THE  FIRST  NATIONAL 
BANK  OF  MOUNTAINHOME, 

Defendants. 

Statement  of  Evidence. 
BE  IT  REMEMBERED,  that  on  this  8th  day  of 
October,  1913,  the  above-entitled  cause  came  regu- 
larly on  for  trial  before  the  above-entitled  court, 
whereupon  the  following  proceedings  were  had. 

[Testimony  of  C.  E.  Corker,  for  Plaintiff.] 
C.  E.  CORKER,  a  witness  on  behalf  of  plaintiff, 
being  first  duly  sworn,  testified  as  follows : 
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(Testimony  of  C.  E.  Corker.) 

I  live  at  Moimtainhome,  Idaho.  I  am  the  duly  ap- 
pointed, qualified  and  actinor  Trustee  in  Bankruptcy 
of  the  estate  of  Thomas  Trathen.  After  my  appoint- 
ment as  such  I  served  written  notice  upon  Trathen 
to  which  he  made  a  written  reply.  The  above  were 
thereupon  introduced  in  evidence  as  Plaintiff's  Ex- 
hibits 1  and  2. 

[Plaintiff's  Exhibit  No.  1— Notice  to  Thomas 
Trathen  and  Demand.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho. 

m  BANKRUPTCY. 
In  the  Matter  of  THOMAS  TRATHEN, 

Bankrupt. 

To  Thomas  Trathen  the  Above-named  Bankrupt : 

You  are  hereby  notified  that  I  have  been  duly  ap- 
pointed and  have  qualified  as  trustee  in  bankruptcy 
in  the  above-entitled  matter,  and  I  hereby  demand  of 
you  possession  of  all  property,  books,  records  and  all 
other  things  now  in  your  possession  to  which  I  am 
entitled  by  virtue  of  such  office  of  trustee.  Please 
render  m^e  a  full  statement  of  your  property  and  ef- 
fects. 

Dated  this  14th  day  of  December,  1911.     [22] 

C.  E.  CORKER, 
Trustee  of  the  Estate  of  Thomas  Trathen,  Bankrupt. 
Served  Dec.  19,  1911. 
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[Plaintiff's  Exhibit  No.  2— Reply  of  Thomas 
Trathen  to  Trustee.] 

Mountainlioine,  Idaho,  Dec.  29,  -11. 
C.  E.  Corker,  Trustee. 

I  herewith  submit  statement  of  property  and  ef- 
fects in  my  name,  my  furniture  stock  amounting  to 
about  $3,000  is  now  in  the  hands  of  the  Stockgrowers^ 
Bank  of  this  City.  I  have  no  other  property  of  any 
value  outside  of  my  legal  exemptions. 

Signed— THOMAS  TRATHEN, 

I  also  made  a  written  demand  on  the  Stockgrow- 
ers' State  Bank,  of  which  the  following  is  a  copy: 

[Notice  to  Stockgrowers'  State  Bank  of  Mountain- 
home  and  Demand.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho. 

IN  BANKRUPTCY. 

In  the  Matter  of  THOMAS  TRATHEN, 

Bankrupt. 

To  the  Stockgrowers'  State  Bank  of  Mountainhome, 
Idaho. 
You  are  hereby  notified  that  I  am  the  duly  ap- 
pointed, qualified  and  acting  trustee  of  the  estate  of 
Thomas  Trathen,  a  bankrupt,  and  I  hereby  demand 
of  you  immediate  possession  of  all  property  and  ef- 
fects of  every  kind  and  description  of  said  bankrupt 
now  in  your  possession  including  the  stock  of  general 
merchandise  of  said  Thomas  Trathen  now  held  by 
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you.     Please  render  a  statement. 

Dated  this  14th  day  of  December,  1911. 

C.  E.  CORKEE, 
Trustee  of  the  Estate  of  Thomas  Trathen,  a  Bank- 
rupt.    [23] 

That  Bank  made  no  written  reply.  At  a  second 
and  third  time  I  went  in  they  referred  me  to  their 
attorney,  L.  B.  Green  of  Mountainhome.  I  went  to 
see  him  and  he  stated  they  had  the  property  up  there 
storing  it,  waiting  for  somebody  to  raise  a  rough 
house.  They  refused  to  deliver  the  property  to  me. 
This  was  after  the  foreclosure  sale.  The  demand 
on  the  Bank  was  after  the  foreclosure  [39]  sale. 
I  have  not  been  able  to  secure  any  assets  from  the 
estate  of  Thomas  Trathen. 

Witness  excused. 

[Testimony  of  J.  H.  Whitson,  for  Plaintiff.] 

Whereupon  J.  H.  WHITSON,  a  witness  on  behalf 
of  plaintiff,  being  first  duly  sworn,  testified  as  fol- 
lows: 

I  reside  at  Mountainhome  and  am  the  Cashier  of 
the  Stockgrowers'  State  Bank  and  have  been  such 
since  July,  1912.  Prior  to  that  time,  I  was  book- 
keeper and  Clerk  in  that  bank  for  two  and  one-half 
years. 

A  certified  copy  of  the  chattel  mortgage  from 
Trathen  to  the  Stockgrowers'  State  Bank  was  there- 
upon admitted  in  evidence  as  Plaintiff's  Exhibit  4. 
The  material  parts  of  it  are  as  follows : 
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[Plaintiff's  Exhibit  No.  4  (Material  Parts  of).] 

The  mortgage  is  dated  July  13,  1911,  and  is  given* 
to  secure  the  payment  of  a  note  for  $3,147.84,  dated 
on  the  same  day  and  due  on  demand.  The  note  is 
payable  to  the  Stockgrowers '  State  Bank  and  bears 
interest  at  the  rate  of  ten  per  cent  per  annum.  The 
mortgage  contains  the  usual  provisions  and  is  duly 
acknowledged  and  sworn  to  and  was  duly  filed  for 
record  on  July  13,  1911,  office  County  Eecorder,  El- 
more County,  Idaho.  The  following  description  of 
the  property  mortgaged  and  provision  occur  therein : 

"All  furniture,  carpets,  pictures,  picture  frames, 
music,  musical  instruments,  wallpaper,  glass,  glass- 
ware, porcelain  ware,  stoves,  bedding,  chinaware, 
dishes,  etc.,  and  all  other  goods,  wares  and  merchan- 
dise now  in  or  to  be  kept  in  the  store  of  the  mortgagor 
situated  in  the  Bailey-Siffert-Garrett  building  in 
Mountainhome,  and  in  his  storehouse  on  the  comer 
of  Jackson  Avenue  and  Bennett  Sts.,  in  said  town, 
and  on  all  such  furniture,  goods,  wares  and  mer- 
chandise as  may  be  placed  in  said  store  or  stock  of 
goods  from  time  to  time  during  the  life  of  this  mort- 
gage. 

' '  The  mortgagor  may  continue  in  possession  of  this 
property  [40]  and  sell  and  dispose  of  the  same 
in  the  regular  retail  way,  but  for  cash,  and  he  must 
account  every  day  for  the  proceeds  of  the  sales,  which 
proceeds  must  be  applied  upon  this"  mortgage.  A 
failure  to  so  account  to  the  mortgagee  will  authorize 
it  to  consider  the  claim  due  and  to  take  possession  of 
the  property  covered  by  this  mortgage  and  to  sell 
and  dispose  of  the  same.     At  any  time  that  the  mort- 
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gagce  herein  or  tlie  cashier  thereof  may  feel  unsafe  in 
the  security,  or  if  for  any  cause  he  deems  it  advis- 
able, the  said  mortgagee  may  immediately  take  pos- 
session of  the  property  covered  by  this  mortgage  and 
may  sell  and  dispose  of  the  same  as  herein  othenvise 
provided." 

The  witness  continuing :  I  have  charge  of  the  books 
of  account  and  records  of  the  Bank.  On  July  13, 
1911,  F.  P.  Ake  was  President,  R.  W.  Smith,  Vice- 
president,  Worth  S.  Lee,  Cashier,  and  the  directors 
were  the  above-named  officers  together  with  Will  T. 
Montgomery,  R.  P.  Chattin,  A.  M.  Hall,  J.  M.  Cowen 
and  W.  H.  Blackman. 

The  records  of  the  bank  show  that  it  paid  out 
$2,294.35  on  the  Trathen  note.  The  face  of  which 
note  is  for  $3,147.84.  The  $2,294.35  was  paid  to  the 
First  National  Bank  at  Mountainhome. 

I  had  nothing  to  do  with  the  negotiations  or  mak- 
ing of  the  loan.  L.  B.  Green  was  the  bank's  attor- 
ney at  that  time.  As  to  whether  Mr.  Trathen  had 
done  any  business  with  the  Stockgrowers'  Bank 
prior  to  his  giving  the  note  and  mortgage  I  believe 
I  have  seen  his  name  on  our  books.  This  was  sev- 
eral years  befpre.  I  know  G.  A.  Herder,  who  is 
operating  as  Thompson  Furniture  at  Mountainhome. 
He  had  an  account  at  our  bank  up  to  about  the  time 
the  mortgage  was  given  by  Trathen.  His  account 
was  closed  August  5,  1911.  He  was  indebted  to  the 
bank  about  $3,400.00  at  that  time.  It  was  all  paid 
August  5,  1911.  My  impression  is  that  Mr.  Lee  told 
me  this  money  came  from  the  First  National  Bank 
at  Mountainhome.     Neither  Herder  nor  the  Thomp- 
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son  Furniture  Company  have  done  any  business  at 
our  bank  since  August  5,  1911.  On  July  13,  1911, 
the  Thompson  Furniture  Company  had  a  note  and 
an  open  account  at  the  Stockgrowers '  Bank.  The 
note  was  for  $3,400.00  and  the  open  account  was  for 
$169.39.  Mr,  Herder  is  still  in  the  same  business  at 
Mountainhome,  conducting  it  under  the  name  of  the 
Thompson  Mercantile  Company. 

[Testimony  of  F.  E.  Austin,  for  Plaintiff.] 

Whereuix>n  F.  E.  AUSTIX,  a  witness  on  behalf 
of  plaintiff,  being  first  duly  sworn,  testified  as'  fol- 
lows :     [24] 

I  live  at  Mountainhome.  I  am  the  Cashier  of  the 
First  National  Bank,  and  have  held  that  position  for 
a  trifle  over  three  and  half  years  last  past.  The  offi- 
cers of  the  First  National  Bank  on  July  13, 1911,  were 
R.  P.  Chattin,  President;  Arthur  Pence,  Vice-presi- 
dent; F.  E.  Austin,  Cashier;  Will  T.  Montgomery^ 
Assistant  Cashier.  The  directors  were  Messrs.  Chat- 
tin,  Montgomery,  Hein,  Pence  and  Blunk.  R.  W. 
Smith  was  a  stockholder  but  not  an  officer.  On  July 
13, 1911,  Trathen  owed  two  notes  at  the  Bank,  one  for 
$1700.00  and  one  for  $500.00,  with  some  accrued  in- 
terest. Our  records  show  these  notes  were  paid  on 
August  5,  1911,  the  money  coming  from  the  Stock- 
growers  '  State  Bank.  Trathen 's  account  with  us  was 
closed  on  October  9,  1912.  He  kept  banking  with  us 
right  along  after  this  account  was  closed  up  until 
that  time.  I  had  nothing  to  do  with  Herder's  loan^ 
Green  was  the  bank's  attorney  at  the  time.  My 
recollection  is  that  we  loaned  Herder  $3,606.69,  the 
money  being  paid  to  Mr.  Lee,  the  Cashier  of  the 
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Stoc'kgrowers'  State  Bank.  I  know  nothing  about 
the  circumstances  of  the  negotiations  of  this  loan 
and  the  securing  of  money  from  the  Stockgi-owers' 
State  Bank  to  pay  the  Trathen  account.  Herder  did 
not  speak  to  me  about  getting  the  loan. 

Cross-examination. 
It  is  the  custom  of  the  banks  at  Mountainhome  to 
carry  merchants  in  a  general  way.  It  was  my  im- 
pression the  Trathen  loan  was  sufficient  to  ease  him 
over  with  his  creditors  and  to  enable  him  to  get  in 
better  shape.  The  $1700.00  note  was  secured  by  a 
mortgage  to  our  bank.  The  copy  attached  to  the 
answer  is  a  correct  copy  of  that  mortgage. 

Redirect  Examination. 
I  did  not  know  on  July  13,  1911,  that  Trathen  was 
owdng  other  parties.     I  knew  there  were  sight  drafts 
against  him  but  I  did  not  know  how  much,  or  to  what 
extent.     I  never  talked  with  Mr.     [25]     Wolfe  re- 
garding his  having  any  accounts.     The  occasion  of 
the  closing  of  the  Trathen  account  at  our  bank  was 
that  Mr.  Trathen  desired  more  money  and  I  declined 
to  make  a  larger  loan   and  was   supported   by  the 
directors.     He  wanted  more  money  to  take  up  some 
of  these  sight  drafts  to  put  his  business  in  better  con- 
dition.    I  was  not  present  at  any  conference  between 
the  officers  and  directors  of  the  First  National  Bank 
and  of  the  Stockgrowers '  Bank  when  this  account 
was  discussed.     I  do  not  know  that   there  was  any 
such  conference.     In  a  general  way  I  discussed  with 
the  officers  and  directors  of  my  bank  the  fact  Trathen 
wanted  more  money  and   merely   in  a  general  way 
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called  attention  to  the  fact  these  drafts  were  out. 
Mr.  Chattin  was  one  of  the  directors  to  whom  I  spoke. 
I  considered  the  Trathen  account  unsatisfactory  be- 
cause I  had  made  demands  for  accrued  interest  and  it 
was  not  forthcoming.  I  imagine  I  had  investigated 
his  assets  and  knew  practically  what  they  consisted 
of.  I  presume  I  advised  the  Board  of  Directors  as 
to  what  his  property  consisted  of  though  I  cannot 
say  positively.  The  First  National  Bank  took  a 
mortgage  from  the  Thompson  Furniture  Company 
when  that  account  was  transferred  to  our  Bank. 

[Testimony  of  G.  W.  Herder,  for  Plaintiff.] 

G.  W.  HERDER,  a  witness  on  behalf  of  plaintiff, 
being  first  duly  sworn,  testified  as  follows: 

I  live  at  Mountainhome.  I  am  President  and 
Manager  of  the  W.  L.  Thompson  Furniture  Com- 
pany, Limited,  having  held  these  positions  for  a  little 
over  five  years  last  past.  In  July,  1911,  that  com- 
pany was  banking  with  the  Stockgrowers '  State 
Bank.  I  had  a  loan  of  $3,400.00  and  there  was  some 
interest  and  I  believe  a  little  overdraft.  The  ac- 
count was  then  transferred  to  the  First  National 
Bank.  The  Stockgrowers'  Bank  called  the  loan  and 
I  got  the  money  from  the  other  bank  to  pay  them  by 
a  loan  secured  by  a  mortgage.  I  did  not  have  the 
ready  money  to  meet  the  Stockgrowers'  loan  and  in 
looking  around  for  another  loan,  Mr.  Montgomery 
suggested  that  I  might  or  could  get  it  from  the  First 
National  Bank  [26]  and  I  took  it  up  ^vith  Mont- 
gomery and  Chattin  and  the  bank  gave  me  the  loan. 
I  gave   additional  security  and   the   Stockgrowers' 
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loan  was  paid  that  way.  Mr.  Montgomery  suggested 
to  me  that  I  could  get  this  loan  in  my  place  of  busi- 
ness and  then  I  met  Montgomery  and  Chattin  and 
one  or  two  other  officers  of  the  bank,  I  was  called 
in  by  them  after  I  had  been  talking  with  Montgom- 
ery. Montgomery,  Chattin  and  Ake  w^ere  in  there 
part  of  the  time  and  also  Roscoe  Smith.  Montgom- 
ery did  most  of  the  talking,  stating  that  the  Stock- 
growers'  wanted  the  loan  paid  and  that  the  First 
National  would  give  me  the  money.  Mr.  Smith  in- 
formed me  that  they  could  not  any  longer  carry  me. 
He  was  an  officer  in  the  Stockgrowers '  Bank  at  that 
time.  I  believe  Chattin  and  Montgomery  did  the 
talking  principally.  Smith  was  not  in  there  only 
a  little  while  and  he  took  part  this  far,  he  advised  me 
the  Stockgrowers'  wanted  the  loan  closed  up.  Mont- 
gomery was  the  first  man  who  suggested  my  getting 
the  loan  at  the  First  National  Bank.  He  came  into 
my  place  of  business  and  I  don't  remember  just  how 
it  came  up  but  he  told  me  I  could  get  the  siun  from 
the  First  National.  I  don't  think  I  asked  him  for 
it ;  it  was  in  general  conversation  that  it  was  brought 
up. 

Cross-examination. 
I  gave  the  First  National  additional  security  for 
the  money  I  borrowed.  The  security  was  ample.  Mr. 
Green  drew  up  the  mortgage.  The  security  consisted 
of  a  mortgage  on  the  stock  and  on  the  store  building, 
together  with  IGO  acres  of  timber  land  and  my  resi- 
dence and  grounds.  Mr.  Green,  their  attorney,  drew 
up  th€  mortgage. 
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E.  M.  WOLFE,  a  witness  on  behalf  of  plaintiff, 
being  first  duly  sworn,  testified  as  follows: 

I  have  been  practicing  law  at  Mountainhome  for 
about  twenty  j^ears.  I  know  Trathen  and  had  some 
accounts  against  him  for  collection  in  July,  1911.  I 
did  not  call  the  attention  of  [27]  the  Stockgrow- 
ers' State  Bank  to  this  fact  at  the  time  their  mort- 
gage was  taken.  All  of  these  accounts  I  held  were 
included  in  the  mortgage.  I  supposed  I  would  get 
the  money  due  on  these  accounts  out  of  the  loan,  but 
did  not.  I  talked  with  Mr.  Trathen  and  Mr.  Green, 
the  latter  representing  the  Stockgrowers'  Bank. 
Trathen  knew  I  had  the  accounts  and  it  seemed  that 
if  he  could  get  enough  to  take  care  of  the  accounts 
I  held  he  would  be  able  to  get  along  nicely  and  take 
care  of  his  business,  and  if  he  would  give  everything 
that  h€  had  practically,  in  the  way  of  furniture,  book 
accounts,  etc.,  as  security  to  the  Stockgrowers'  State 
Bank,  they  would  give  him  the  money.  I  understood 
the  First  National  was  wanting  its  loan  cleaned  up. 
The  accounts  I  had  amounted  to  a  little  over  $800.00. 
I  was  pressing  these  accounts  while  the  First  Na- 
tional had  the  mortgage  against  Mr.  Trathen.  Green 
knew  at  the  time  the  Stockgrowers'  Bank  took  the 
mortgage  that  I  had  these  accounts.  These  accounts 
were  not  secured  in  any  way. 

Cross-examination. 
As  I  remember,  Trathen  held  out  to  us  that  the 
new  mortgage  would  take  care  of  his  pressing  ac- 
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couuts  and  that  he  would  be  able  to  protect  himself 
sufficiently  if  this  arrangement  was  made  and  w^ould 
be  able  to  conduct  his  business  as  he  had  theretofore. 
I  thought  what  he  said  was  true. 

Kedirect  Examination. 
I  don't  think  Trathen  represented  to  me  that  the 
claims  I  had  were  all  he  ow^ed,  but  he  represented  to 
me  that  they  were  all  crowding  him.  I  understood 
that  he  w^as  securing  all  those  that  were  due  and 
pressing  for  payment.  I  don't  think  I  had  any  idea 
as  to  what  he  owed.  I  receipted  to  Trathen  for  all 
his  bills  that  I  had.  I  was  looking  to  the  Bank  and 
thought  the  bank  would  pay  me  my  money.  I  talked 
to  Mr.  Green  and  the  reason  he  gave  me  for  not  pay- 
ing the  money  was  that  this  stuff  did  not  check  out 
right.  That  the  storehouse  contained  a  lot  of  stuff 
that  belonged  to  other  people  and  was  not  the  prop- 
erty of  Mr.  Trathen.  I  was  [28]  not  the  attorney 
for  either  of  these  banks  at  this  time.  Mr.  Green 
was  representing  both  of  them. 

[Testimony   of  J.   H.   Whitson,    for   Plaintiff 
(Recalled).] 

J.  H.  WHITSON,  being  recalled,  testified  as  fol- 
lows : 

I  do  not  believe  that  Mr.  Trathen  rendered  any 
accounts  and  paid  over  money  from  sales  he  made 
after  we  took  our  mortgage.  He  kept  open  and  was 
offering  goods  for  sale  up  to  the  time  of  foreclosure. 
He  never  at  any  time  accounted  for  daily  sales.  He 
was  in  possession  of  his  property  until  the  sheriff 
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took  possession  and  was  offering  it  for  sale  in  the 
ordinary^  course  of  business.  I  imagine  he  made 
sales  from  time  to  time.  The  Stock  growers'  Bank 
bought  the  stock  at  the  foreclosure  sale.  I  do  not 
know  the  amount  for  which  the  bank  bid  in  this  prop- 
erty. I  did  not  give  Trathen's  account  credit  for  any 
sum  whatever  on  our  books. 

Cross-examination. 
It  was  my  understanding  our  bank  foreclosed  this 
mortgage  because  Mr.  Trathen  failed  to  meet  the 
terms  of  it. 

[Testimony  of  F.  E.  Austin,  for  Plaintiflf 
(Recalled) :] 
F.  E.  AUSTIN,  recalled,  testified  as  follows: 
During  the  time  the  First  National  Bank  held  a 
mortgage  on  Trathen's  goods,  he  was  in  possession 
selling  in  the  ordinary  course  of  business,  making  his 
customary  deposits  and  withdrawals  but  he  did  not 
report  particularly  as  to  what  he  had  sold  or  how 
much,  nor  have  it  specifically  applied  on  the  mort- 
gage.    I  take  it  that  he  was  buying  new  goods  and 
selling  out  what  goods  were  in. 

[Testimony  of  W.  H.  Savidge,  for  Plaintiff.] 
W.  H.  SAVIDOE,  a  witness  on  behalf  of  plain- 
tiff, being  first  duly  sworn,  testified  as  follows : 

I  am  referee  in  bankruptcy.  The  Trathen  estate 
has  been  referred  to  me. 

The  following  is  a  statement  of  the  names  of  par- 
ties who  have  filed  claims  against  the  estate  and  the 
amount  of  each  claim,  and  the  date  of  the  last  item 
in  the  account :     [29] 
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Hazzard  &  Markinson  Company  for  $36.65;  the 
item  shown  on  their  bill,   attached  to   their   proof, 
April  26,  1911;  the  claim  of  Chippenden  &  Eastman 
Company,  $580.03;  the  last  item  is  April  5,  1911 ;  the 
claim  of  Wm.  Volker  &  Co.;  September    29,  1908, 
there  were  five  credits  after  that  time;  the  bill  as 
proven  is  $51.11  as  credits  were  during  1908  and  10 
the  last  credit  was  November  21,  1910,  for  $20.00; 
the  claim  of  McEntyre  Bros.  August  10,  1910;  $26.00 
is  their  proven  claim;  Burley  &  Tyrell  Co.  Septem- 
ber 21,  No.     November  14,  1910;  there   was  a  cash 
pa\Tnent— credit  afterward;  the  bill  is  $50.11;  F.  S. 
Harmon  &  Co.,  $40.45 ;  the  last  item  is  February  20, 
1909;  Art  Manufacturing  Co.,  $27.50  with  interest 
thereon  from  the  12th  day  of  December,  1909;  33 
Heywood  Bros,  and  Wakefield  Company,  March  27, 
1911,  $20.45;  Nulac  Co.,  $16.00;  that  simply  gives 
June  30th  without  any  year;  Salt  Lake  Mattress  & 
Manufacturing  Co.,  $112.83,   May   15,   1911;   Allen, 
Wright    Furniture    Company,    December    8,    1910, 
$44.20;  Simmons  Hardware  Company,  February  23 
—I  simply  name  there  the  date  of  the  last  item;  the 
amount  is  $153.40;  Crystal  Refrigerator  Company, 
March  3d,  $57.18;  the  H.  Lauter  Company,  June  1, 
$41.86;  Electric  Paint  &  Varnish  Company,  April  15, 
1911,  $32.45;  Boyle  Furniture  Co.,  $841.23;  July  27, 
1911,  $30.00.     The  item  before  that  was  $9.80  on  July 
18,  1911,  and  the  item  before  that  is  July  13,  1911, 
$34.92.    All  of  the  other  items  were  prior  to  July 
13.     Those  are  all  of  the  claims  filed,  sworn  to  and 
approved. 
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Cross-examination. 
The  plaintiff  here  had  an  investigation  of  this  mat- 
ter before  me  at  Mountainhome,  Mr.  Trathen,  Mr. 
Whitson,  Mr.  Green,  Mr.  Herder,  Mr.  Corker  were 
witnesses.  I  think  Mr.  Montgomery  and  some  other 
gentlemen  from  the  bank  besides  Mr.  Whitson.  I 
think  it  was  Mr.  Jacobson.  I  think  Mr.  Lee  did  not 
testify.  They  went  into  the  matter  quite  fully.  I 
know  nothing  of  these  accounts  and  claims  except 
as  the  bills  show  them.     [30] 

[Testimony    of    E.    M.    Wolfe,    for    Plaintiff 
(Recalled).] 

E.  M.  WOLFE,  being  recalled,  testified  as  fol- 
lows : 

I  do  not  suppose,  although  I  do  not  remember, 
that  any  of  the  accounts  I  had  for  collection  are  in- 
cluded in  the  list  given  by  Mr.  Savidge.  I  do  not 
remember  anything  about  it,  but  I  do  not  see  how 
that  could  be. 

Plaintiff  rested  thereupon. 

[Evidence  of  Defendant.] 

Whereupon  the  defendant  introduced  the  follow- 
ing evidence: 

The  note  of  Thomas  Trathen  for  $3,147.84  to  the 
Stockgrowers'  State  Bank  dated  July  13,  1911,  was 
then  introduced  as  Defendant's  Exhibit  ''A."  A 
copy  of  it  is  to  be  found  in  the  mortgage  to  the 
Stoekgrowers'  Bank,  a  copy  of  which  mortgage  is 
attached  to  the  answer  of  that  defendant.  An  as- 
signment to  the  First  National  of  the  mortgage 
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given  by  Trathen  to  Evans  and  Owens  was  then  re- 
ceived in  evidence.  This  assignment  is  dated  the 
1.3th  day  of  June,  1911,  and  is  signed  and  acknowl- 
edged by  the  said  mortgages  and  is  in  all  respects 
in  legal  form. 

Whereupon  the  case  was  submitted  to  the  Court; 
but,  after  argument,  plaintiff  was  permitted  to 
amend  his  bill  of  complaint  and  the  following  pro- 
ceedings were  had: 

[Testimony  of  Thomas  Trathen,  for  Plaintiff.] 

THOMAS  TRATHEN,  a  witness  on  behalf  of 
plaintiff,  being  first  duly  sworn  testified  as  follows: 

I  reside  at  Hammett  and  am  the  bankrupt  in  this 
case.  The  mortgage  to  the  Stockgrow^ers'  Bank 
was  upon  my  entire  stock  of  goods.  I  don't  know 
as  any  exact  inventory  was  taken  at  the  time  of 
giving  the  mortgage.  I  think  somewhere  about  a 
month  or  two  before  that  time  I  did  make  a  state- 
ment to  the  bank  as  nearly  as  I  can  get  at  it  as  to 
what  the  inventory  did  amount  to.  Shortly  pre- 
vious to  the  sheriff's  sale  an  exact  inventory  was 
taken  by  Mr.  Cowan.  I  assisted  him  some.  This 
was  somewhere  about  three  or  four  months  after  the 
giving  of  the  mortgage.  There  was  very  little 
change  in  the  condition  of  the  stock  between  the  giv- 
ing of  [31]  the  mortgage  and  the  taking  of  the 
inventory.  The  inventory  showed  the  goods  to  be 
worth  about  $2,500.00,  and  they  were  purchased 
at  the  foreclosure  at  the  exact  figures  shown  by  the 
inventory. 

The  sales  and  purchases  were  both  very  light  and 
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amounted  to  about  the  same.  The  value  of  the 
goods  was  about  the  same.  There  was  no  arrange- 
ment between  myself  and  the  bank  whereby  it  was 
to  bid  the  stock  in  for  the  amount  the  inventory 
showed  it  to  be  worth.  I  had  two  lots  at  the  time 
of  the  giving  of  the  mortgage  and  had  an  interest  in 
the  dwelling  property  I  was  living  in.  That  was  all 
the  property  I  had  outside  of  the  stock  of  goods. 
There  was  a  cloud  on  the  title  of  these  lots  and  a 
five  hundred  dollar  mortgage  on  them.  I  think  that 
mortgage  was  about  one-half  paid.  I  consider  the 
lots  worth  about  Five  Hundi'ed  Dollars.  The  only 
offer  I  had  for  them  was  three  hundred  fifty. 

I  also  had  two  lots  with  my  home  on  them.  There 
were  three  different  mortgages  on  those  lots.  They 
were  sold  in  the  case  of  the  Mountainhome  Lumber 
Company  against  me  by  the  sheriff  in  foreclosure  on 
the  7th  day  of  April,  1911.  There  was  no  difference 
in  my  financial  condition  between  the  time  of  giving 
the  mortgage  and  my  being  adjudicated  a  bankrupt. 

I  had  an  agreement  with  Smith  and  Moyses  that 
they  would  take  up  the  other  mortgages  on  my 
home  and  allow  me  six  months  to  redeem  in.  They 
held  the  third  mortgage.  They  afterwards  went 
back  on  their  agreement. 

Cross-examination. 
My  home  was  built  about  two  years  previous  to 
the  foreclosure.  It  cost  me  better  than  forty-three 
hundred  dollars.  I  think  that  was  what  it  was 
worth  at  the  time  of  giving  the  mortgage  to  the 
Stockgrowers'  State  Bank,  a  little  more,  perhaps 
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for  there  were  some  improvements  in  the  shape  of 

lawn,  trees,     [32]     cement  walks  and  the  like. 

The  property  was  sold  under  foreclosure  for 
$2,600.00.  That  included  all  of  the  mortgages  ex- 
cept $600.00  to  Smith  and  Moyses.  The  three  lots 
cost  $425.00  and  the  same  number  of  lots  across  the 
alley  facing  the  street  but  not  as  desirable  as  mine 
sold  two  years  after  for  $650.00.  I  think  with  the 
improvements  that  it  had  a  value  in  excess  of  forty- 
three  hundred  dollars. 

Shortly  before  giving  the  mortgage  to  the  stock- 
growers'  State  Bank  they  requested  a  statement 
and  I  made  one  to  them.  I  had  made  two  or  three 
previous  statements  from  year  to  year. 

I  bought  the  furniture  property  from  Cowan.  I 
made  written  statements  to  the  First  National  from 
time  to  time  of  my  financial  conditions. 

The  statements  made  by  Trathen  to  the  First 
National  Bank  in  1908  and  in  1909  having  been 
identified,  were  offered  in  evidence  and  on  objection 
were  refused  admission  as  being  too  remote  in  time. 
A  similar  statement,  dated  January  12,  1910,  was 
admitted.    The  material  parts  of  it  are  as  follows: 
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[Excerpts    from    Statement,    Dated    January    12, 

1910.] 

Mountainliome,  Idaho. 
Statement  June  12, '10. 

Furniture  stock  $5350.00 

House   3300.00 

Two  lots   350.00 

Furniture  in  house 2200.00 

Great  Western  note ....     750 .  00  and  int. 
Forty  acre  water  right  . .   1000.00  applied  at  Sunny- 
side. 
120        ''        "        "  held  as  security. 

Acct.  due 1150.00 

INDEBTEDNESS. 

Mortgage  on  house $2580.00 

including  First 
Nat.  Note. 

On  stock   2400.00 

Evans  Baily  note 500.00 

net  $8670.60. 
[33] 

In  addition  I  have  160  acres  desert  at  Sunnyside 

60  acres  cleared  and  burned  this  season  at  a  cost  of 

$200.00.     I  have  $4000.00  in  notes  for  locating  that 

will  be  due  after  segregation  is  allowed  by  the  state. 

Signed— THOMAS  TRATHEN. 

(Witness  continuing:)  My  stock  at  the  time  of 
the  mortgage  to  the  Stockgrowers'  Bank  was  a  little 
better  grade  of  goods  than  that  I  purchased  of 
Cowan.     It  was  not  so  much  of  staples,  such  as 
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mattresses  and  springs.  He  carried  a  larger  whole- 
sale stock.  I  should  say  it  compared  very  favor- 
ably. In  my  statement  of  June,  1910,  I  gave  the 
stock  of  goods  as  worth  $5,330.00  that  was  the  value 
of  that  stock  in  my  opinion. 

At  the  time  I  made  this  report  in  June,  1910,  I 
also  had  160  acres  of  desert  land  at  Sunnyside.  I 
still  had  it  at  the  time  I  gave  the  mortgage  to  the 
Stockgrowers'  State  Bank,  July,  1911.  I  made  the 
entry  on  October  12,  1907,  and  it  was  regular  in  all 
respects  and  had  not  been  cancelled.  I  got  two 
years'  extension  and  this  afternoon  I  expect  to  ask 
a  further  extension.  I  consider  it  worth  at  that 
time  five  hundred  dollars.  I  paid  two  hundred  dol- 
lars besides  making  improvements,  costing  about 
two  hundred  dollars. 

I  also  had  some  notes  in  the  amount  of  about  four 
thousand  dollars.  They  were  conditional  notes 
given  by  some  parties  whom  I  had  located  on  lands 
at  Sunnyside.  If  the  segregation  went  through, 
they  were  to  pay  me  these  notes;  if  they  did  not  I 
was  to  release  them.  The  time  had  not  expired  for 
the  determination  of  that  question  at  the  time  I 
gave  the  mortgage  to  the  Stockgrowers'  State  Bank 
in  1911.  It  w^as  still  pending  before  the  public 
officers. 

Redirect. 

The  segregation  I  spoke  of  did  not  go  through. 
These  [34]  notes  never  became  actual  assets. 
There  has  always  been  a  possibility  of  getting  water 
to  this  land  and  there  was  one  at  the  time  of  giving 
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the  mortgage  to  the  Stockgrowers'  State  Bank. 
The  water  right  I  had  for  this  land  had  never  been 
applied  to  it  and  the  Great  Western  Beet  Sugar 
system  can  never  supply  any  water  for  it.  I  listed 
the  house  and  lot  in  this  statement  at  thirty-three 
hundred  dollars,  but  that  is  not  what  I  consider  it 
worth  on  June  12,  1910.  I  made  improvements 
from  that  time  on.  The  place  cost  me  forty-two 
hundred  dollars  with  improvements. 

Recross-examination. 
My  Sunnyside  land  is  in  an  Irrigation  District. 
In  July,  1911,  the  District  had  not  been  organized. 
There  was  just  the  Water  Users  Association. 

[Testimony  of  J.  M.  Cowen,  for  Plaintiff.] 

J.  M.  COWEN,  a  witness  on  behalf  of  plaintiff, 
being  first  duly  sworn,  testified  as  follows : 

I  reside  at  Mountainhome.  I  am  an  undertaker 
but  was  formerly  in  the  furniture  business.  Was 
engaged  in  that  business  at  Mountainhome  for  three 
years.  I  sold  that  business  to  Trathen.  I  made  an 
inventory  of  his  stock  of  goods  in  1911.  It  was 
taken  from  bills  Trathen  had  largely  and  also  from 
catalogues,  when  we  could  not  find  the  bills.  We 
also  took  the  cost  price  as  marked  on  them.  In  fix- 
ing the  values  w^e  consider  the  cost  of  the  goods, 
the  wholesale  prices  of  the  different  firms  and  added 
the  freight.  Most  of  the  goods  were  in  good  condi- 
tion. The  price  fixed  was  the  full  value  of  the  goods 
on  that  basis.  I  am  not  positive  about  it  but  I 
think  I  reported  the  value  of  these  goods  to  Mr. 
Montgomery.     I   think   the   inventory    was    some- 
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where  in  the  neighborhood  of  forty-five  hundred 
dollars. 

Cross-examination. 
That  stock  of  goods  had  a  value  as  a  growing 
concern  in  excess  of  the  value  of  the  articles  total 
up.  If  a  person  bought  the  stock  to  continue  the 
business  it  would  have  a  better  [35]  value  than 
what  the  inventory  would  show. 

[Testimony  of  L.  B.  Green,  for  Plaintiff.] 
L.  B.  GREEN,  a  witness   on   behalf  of  plaintiff, 
being  first  duly  sworn,  testified  as  follows: 

I  was  the  attorney  for  the  Stockgrowers'  State 
Bank  in  taking  this  mortgage  and  the  foreclosure 
of  it.  I  had  an  inventory  taken  by  Mr.  Cowmen  and 
Mr.  Trathen  just  before  the  sale.  I  think  it  showed 
something  like  twenty-six  hundred  dollars.  I  think 
the  bid  at  the  sheriff's  sale  was  the  same  amount 
as  shown  by  the  inventory.  The  bid  at  the  sheriff's 
sale  was  $2,465.18,  as  appears  from  the  return  now 
shown  me. 

[Testimony  of  C.  E.  Norrell,  for  Plaintiff.] 

C.  E.  NORRELL,  a  witness  on  behalf  of  plaintiff, 
being  first  duly  sworn,  testified  as  follows: 

I  have  lived  at  Mountainhome  for  the  past  seven 
years,  being  the  insurance  and  real  estate  busi- 
ness. I  am  acquainted  with  the  market  value  of 
real  estate  in  Mountainhome  and  was  on  July  13, 
1911.  I  know  the  Trathen  home  place.  Its  fair 
value  at  that  time  was  not  to  exceed  three  thousand 
dollars.  The  fair  value  of  the  two  lots  in  Linton's 
addition  would  not  exceed  two  hundred  fifty  dollars. 


46  Stockgrowers'  State  Bank  et  al. 

(Testimony  of  C.  E.  Norrell.) 

I  should  not  consider  that  the  desert  entry  had  any 
real  value  on  the  13th  day  of  July,  1911.  It  might 
have  a  speculative  value. 

Cross-examination. 
It  might  have  had  a  market  selling  value. 

Redii'ect  Examination. 
Desert  entries  around  Mountainhome  and  Sunny- 
side  never  had  any  real  value — just  taken  for  spec- 
ulation. I  don't  know  of  any  desert  entries  selling 
or  changing  hands  in  the  vicinity  of  Sunnyside  at 
that  time. 

[Testimony  of  C.   E.   Corker,   for  Plaintiff 
(Recalled).] 

C.  E.  CORKER,  being  recalled,  testified  as 
follows : 

I  have  lived  at  Mountainhome  since  1894  except 
five  or  six  years  I  lived  at  Glenn's  Ferry.  I  have 
been  interested  in  matters  at  Mountainhome  and 
that  vicinity  since  1879.  I  have  had  considerable 
experience  in  the  matter  of  making  loans  in  that 
vicinity  and  investigating  the  values  of  property.  I 
think  the  [36]  fair  value  of  the  Trathen  home 
place  would  not  exceed  twenty-seven  hundred  dol- 
lars. 

Plaintiff  thereupon  rested. 

[Testimony  of  L.  B.  Green,  for  Defendants.] 
L.  B.  GREEN,  being  called  as  a  witness  on  the 

part  of  the  defendants,  testified  as  follows: 

I  was  attorney  for  the  Stockgrowers'  State  Bank 

and  the  First  National  Bank  in  July,  1911,  regard- 
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in^  this  transaction.     There  was  a  meeting  of  the 
directors    of   the    First    National  and    Mr.  Chattin 
phoned  me  to  come  down  and  I  think  instructed  me 
to   prepare   notes   and   mortgages    to    include    the 
Trathen  debt  at  that  bank  and  some  debts  Mr.  Wolfe 
had.     I  went  with  Mr.  Trathen  to  get  the  amount 
of  these  debts  when  the  cashier  told  me  I  need  not 
draw  the  papers  and  I  did  not.     I  think  Mr.  Chattin 
was  the  next  one  who  spoke  to  me  about  the  matter. 
He  said  he  was  trying  to  get  the  loan  for  Trathen 
at  the  Stockgrowers'  State  Bank  and  it  may  have 
been  three  or  four  days  after  that  when  he  told  me 
to  draw  the  papers  for  the  Stockgrowers'   State 
Bank  and  to  cover  the  amount  of  the  debts  Wolfe 
had  and   that  held   by  the   First  National.     I  had 
talked  with  Trathen  about  the  matter.     The  mort- 
gage was  to  cover  the  stock  in  the  two  buildings, 
and  I  think  some  book  accounts,  also  some  contracts 
for  furniture  sold  on  the  installment  plan.     After 
the  mortgage  was  given  Trathen  had  charge  of  the 
business  running  it. 

•At  the  time  of  his  talking  to  the  officers  of  the 
First  National  I  was  present  and  it  was  stated  that 
the  stock  was  valued  at  between  forty-five  hundred 
and  five  thousand  dollars.  I  think  nearer  fortv-five 
hundred  dollars.  Trathen  stated  at  that  time  he 
was  quite  sure  it  would  be  all  right  if  these  debts 
were  paid  and  the  debts  Mr.  Wolfe  had.  I  under- 
stood Wolfe  had  all  the  debts  that  were  pressing 
against  Mr.  Trathen  except  the  mortgage  on  the 
house. 
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Cross-examination. 
I  think  Mr.  Austin  was  present  when  I  was  at 
the  First  [37]  National  Bank.  I  made  no  in- 
quiry of  other  attorneys  at  Mountainhome  as  to 
whether  they  had  accounts  against  Trathen.  Tra- 
then  said  Wolfe  was  pressing  his  claims  for  collec- 
tion. I  knew  that  Trathen  was  being  forced  at  that 
time  to  give  a  mortgage  on  his  stock  of  goods  in 
order  to  stave  off  accounts  that  were  pressing  him 
for  payment.  I  did  not  make  any  inquiry  to  find 
out  if  there  were  any  other  accounts.  I  had  had 
some  before  myself  and  they  had  been  paid.  The 
loan  he  first  attempted  to  get  from  the  First 
National  and  afterwards  got  from  the  Stockgrow- 
ers  was  through  Mr.  Chattin — that  is,  he  was  the 
man  in  the  directors'  meeting  of  the  First  National 
who  was  friendly  to  the  loan.  The  cashier  did  not 
want  the  additional  loan  and  Chattin  did.  He  di- 
rected me  to  make  this  mortgage  for  the  Stock- 
growers. 

[Testimony   of  Thomas   Trathen,   for  Defendants 

(Recalled)]. 

THOMAS  TRATHEN,  recalled  as  a  witness  on 
behalf  of  the  defendants,  testified  as  follows: 

I  had  been  in  the  habit  of  reporting  my  financial 
conditions  at  Mountainhome  to  the  First  National 
Bank  for  several  years  prior  to  July  1st,  1911.  I 
signed  Defendants'  Exhibit  "D."  The  report  was 
true  to  the  best  of  my  judgment  and  was  given  to 
the  First  National  with  the  view  of  getting  credit 
upon  it. 


vs.  Clmrles  E.  Corker.  49 

Exhibit  "D"  was  then  admitted  in  evidence  and 
its  material  parts  are  as  follows: 

[Defendants'  Exhibit  "D"— Application  for 
Credit.] 

Application  for  Credit. 
Place,  Mt.  Home,  Date  March  16,  '09. 
For  the  purpose  of  obtaining  credit  at  the  First 
National  Bank,  Mountainhome,  Idaho,  I  state  that 

1  am  at  this  date,  worth  in  my  own  right  in  prop- 
erty not  exempt  from  execution,  above  all  liabilities 
at  least  five  Thousand  dollars  and  that  such  prop- 
erty is  composed  of  the  following  with  encum- 
brances as  specified. 

Value.  Encumbrance 
thereon. 

Stock  furniture   $5200.00    $2575.00 

Dwelling   3300.00      2580.00 

2  lots    350.00 

Household  furniture  2000.00 

Accts.  due   800.00 

40  acres  water  right 1000.00 

Great   Western   Beet   Sugar 

Co.  notes   750.00 

Other  indebtedness   $13400.00 

To    90-day    note    Bailey    & 

Evans   500.00 

To   [38] 

To   

Miscellaneous Total,  $5655.00 

IN  CONSIDERATION  of  the   granting  of   such 
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credit  to  me  by  said  Bank,  I  agree  that  in  case  any 
change  occurs  that  materially  reduces  my  ability  to 
pay  all  claims  and  demands  against  me,  I  will  notify 
said  Bank  without  delay. 

(Signed)  THOMAS  TRATHEN. 
The  same  is  true  of  Exhibit  "C,"  which  report  I 
made  to  the  First  National  Bank  asking  for  credit  in 
September,  1908.  Exhibit  "C"  was  then  intro- 
duced in  evidence  and  its  material  parts  are  as 
follows: 

[Defendants'  Exhibit  ''C— Report,  Asking  for 

Credit.] 

Financial  Statement  Sept.  11th,  1908. 

Stock  of  Goods $5400.00 

House  &  Lots 3250.00 

6  lots  750.00 

Household  Furniture   2000.00 

Accts.  due   970.00    $12370.00 

Accounts  owing  for  stock . . .  $2600 .  00 

Note  R..  W.  Smith 500.00 

Mortgages  on  house  (W. 

Blackman)    1500.00 

Mortgages      on      house       (Mt. 

Home  Lumber  Co.)  ....     280.00        4880.00 


$7690.00 
Over  and  above  all  indebtedness. 

In  addition  to  above  I  have  120  acres  of  water 
right  and  a  filing  on  160  acres  of  land  in  section  22, 
Sunny  Side  tract. 

THOMAS  TRATHEN. 
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I  met  the  Directors  of  the  First  National  about 
the  time  I  executed  the  mortgage  under  controversy 
and  we  talked  over  the  situation.  I  told  them  that 
these  claims  were  pressing  and  they  asked  me  a  few 
questions  along  the  line  of  the  condition  of  the  stock 
and  other  things  and  I  gave  them  a  reply.  It  w^as 
substantially  the  same  as  the  last  report  you  have 
there  with  the  exception  of  possibly  some  little  re- 
duction in  the  amount  of  the  stock.  I  went  into  de- 
tails in  the  condition  of  my  finances  generally.  I 
wanted  them  to  take  up  these  accounts.  Mr.  Mont- 
gomery was  the  man  who  asked  me  the  questions  as 
I  remember  it.  I  told  him  there  was  not  much  busi- 
ness doing.  He  seemed  to  think  there  would  be  a 
little  later  on.  I  told  him  I  thought  if  I  could  take 
up  these  accounts  I  would  be  able  to  take  up  other 
little  accounts  due;  that  they  were  the  only  ones 
pressing.  I  told  him  I  had  some  accounts  and  notes 
to  turn  in  as  collateral.  I  think  two  or  three  days 
afterwards  Green  notified  me  that  I  was  wanted  at 
the  Stockgrowers'  State  and  I  went  there  but  they 
were  busy  and  did  not  want  me  just  then.  They 
notified  me  that  Mr.  Green  would  attend  to  the  busi- 
ness and  the  loan  w^ould  be  granted  and  the  Stock- 
growers'  State  Bank  w^ould  take  up  the  mortgage  in 

place  of  the and  take  up  the  First  National 

account.  I  [41]  don't  remember  of  any  accounts 
presented  to  me  between  the  time  of  the  execution  of 
the  mortgage  and  its  foreclosure.  There  might  have 
been  some  very  small  ones  but  I  don't  remember.  I 
think  I  paid  several  little  claims  after  that.     I  told 
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the  bank  that  tliose  accounts  were  in  Mr.  Wolfe's 
hands  and  amounted  to  something  like  six  hundred 
dollars  and  that  if  I  could  take  them  up  I  would  be 
able  to  continue  business.  Business  looked  a  little 
favorable  and  I  told  them  I  thought  possibly  I  could 
pull  through  and  make  the  business  pay  out. 

Cross-examination. 
I  did  not  want  to  turn  the  stock  over  to  the  bank 
at  that  time  but  later  on  I  did.  I  testified  before  the 
Referee  in  Bankrupcty  on  June  10,  1913,  and  among 
other  things,  I  said,  that  at  the  time  the  mortgage  was 
given,  I  had  very  little  hope  of  things  going  ahead 
here ;  that  the  bank  officers  rather  thought  that  things 
would  pick  up  and  that  they  were  willing  to  take  a 
chance  with  me ;  that  they  wanted  me  to  hold  the 
stock  and  try  and  pull  out  at  the  time  of  foreclosure ; 
that  I  tried  several  times  to  induce  them  to  take  it 
off  my  hands  because  it  was  not  paying  expenses; 
that  my  idea  in  giving  the  mortgage  was  to  secure 
them,  and  that  it  was  agreed  between  the  two  banking 
concerns  to  transfer  that  account  in  lieu  of  this  other 
mortgage,  and  that  they  would  take  up  the  account 
with  the  First  National.  That  was  my  testimony. 
My  application  for  a  loan  was  to  the  First  National 
and  the  next  I  heard  of  it  I  was  told  to  go  to  the 
Stockgrowers'  State  Bank  and  Green  would  draw 
up  the  papers  and  I  got  the  money  from  the  Stock- 
growers.  I  never  made  any  arrangement  whatever 
for  getting  it  from  the  Stockgrowers.  Chattin  was 
very  much  instrumental  in  getting  me  the  loan.  He 
was  friendly  to  me.     I  made  no  representations  for 


vs.  Charles  E.  Corker.  55 

(Testimony  of  ThoMaa  Trathen. ) 
the  Sto<'kgrowers'  State.  I  had  other  debts  owing 
at  the  time.  I  owed  Chippenden-Eastman  Co.  but 
it  was  not  [42]  in  Mr.  Howie's  hands  for  col- 
lection at  the  time.  I  don't  remember  of  any  con- 
versation with  Mr.  Howie  in  regard  to  this  matter. 
I  gave  a  statement  to  the  First  National  Bank  of 
my  debts  and  told  them  that  I  owed  other  debts. 
The  total  amount  was  about  two  thousand  dollars. 
About  a  year  before  the  cashier  of  the  First  National 
looked  over  my  inventory  books — that  was  Mr.  Reck- 
myer.  The  next  inventory  was  after  they  started  to 
foreclose. 

Redirect. 

I  spoke  to  Mr.  Chattin  on  the  street  two  months 
after  giving  the  mortgage  and  he  asked  me  how  I 
was  getting  along  and  I  said,  "Nothing  doing;  I 
guess  you  will  have  to  take  that  stock  and  get  some- 
thing out  of  it."  The  conversation  I  had  in  which 
I  spoke  of  turning  over  the  stock  and  I  testified  to 
at  the  Referee  hearing  was  one  that  took  place  several 
months  after  the  foreclosure. 

I  did  not  at  or  before  the  time  of  giving  the 
mortgage  try  to  get  the  officers  or  any  of  them  to 
take  the  stock,  but  I  did  at  the  time  or  shortly  before 
the  foreclosure  proceedings. 

[Testimony  of  L.  B.  G-reen,  for  Defendants 
(Recalled).] 
L.  B.  GREEN,  recalled  as  a  witness  on  behalf  of 
the  defendants,  testified  as  follows: 

Trathen  came  to  me  and  told  me  Howie  had  come 
with  a  claim  and  that  he  wanted  the  bank  to  pay  out 
the  money  for  this  additional  claim.     This  was  a 
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very  few  days,  almost  within  a  week  before  the  fore- 
closure. That  was  the  first  I  knew  of  it.  The  bank 
was  surprised  that  there  were  other  claims  and  they 
were  disappointed  or  disgusted  because  Trathen 
became  interested  in  some  mines  and  had  locked 
up  the  door  and  left  the  business  in  charge  of  the 
boy,  and  had  gone  over  to  Silver  City  for  a  week 
or  ten  days  or  two  weeks  and,  as  a  result  of  the  dis- 
cussion we  had  the  mortgage  was  foreclosed.  At 
the  time  of  taking  this  mortgage  I  understood  that 
these  were  all  of  the  claims.  I  got  this  [43] 
understanding  from  Mr.  Trathen  and  the  Directors 
of  the  First  National  on  the  first  evening. 

[Testimony  of  W.  C.  Howie,  for  Plaintiff.] 
W.  C.  HOWIE,  called  as  a  witness  on  behalf  of 
the  plaintiff,  testified: 

I  am  an  attorney  at  law  and  reside  at  Mountain- 
home  for  twentj^-three  years  last  passed.  I  think 
I  had  one  or  two  little  claims  against  Trathen  and 
a  large  one  of  Chippen den-Eastman  Co.  I  re- 
ceived them  the  early  part  of  the  summer  of  1911. 
I  am  very  positive  about  this.  I  went  to  Trathen 
about  the  account  and  he  said  he  would  try  to  ar- 
range it.  I  went  to  him  repeatedly  and  he  said  he 
was  trying  to  get  a  loan  through  Chattin.  I  went 
quite  a  number  of  times  because  his  store  was  shut 
a  good  deal  and  he  was  gone.  I  went  for  many 
times  and  could  not  find  him.  Finally  he  said 
Chattin  had  refused  to  take  up  that  claim.  Then 
I  went  to  the  Recorder's  office  and  found  this  mort- 
gage on  file  it  had  not  been  on  file  when  I  first 
talked  with  Trathen.    I  told  him  if  he  did  not  get 
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the  money  I  would  shut  liim  up.  He  said  he  could 
not  get  the  money.  The  next  thing  I  knew  the 
foreclosure  proceedings  were  commenced  and  the 
property  was  in  the  hands  of  the  sheriff.  There- 
upon the  case  was  submitted  to  the  Court  for  its 
decision. 

Order  Settling  Statement  of  Evidence. 
The  above  and  foregoing  is  settled  as  the  state- 
ment of  the  evidence  herein,  the  same  being  the 
evidence  taken  upon  the  trial  stated  in  simple  and 
condensed  form,  all  parts  not  essential  to  the  de- 
cision of  the  questions  presented  by  the  appeal 
being  omitted  and  the  testimony  of  the  witnesses 
being  stated  only  in  narrative  form. 
December,  1913. 

FRANK  S.  DIETRICH, 
District  Judge. 

[Endorsed] :  Filed  Dec.  27,  1913.     A.  L.  Richard- 
son, Clerk.     [44] 


In  the  District  Court  of  the  United  States  for  the, 
District  of  Ictaho^  Southern  Division. 

CHARLES  E.  CORKER,  Trustee  of  the  Estate  of 
THOMAS  TRATHEN,  a  Bankrupt, 

Plaintiff, 
vs. 

STOCKGROWERS'  STATE  BANK  OF  MOUN- 
TAINHOME  and  THE  FIRST  NATIONAL 
OF  MOUNTAINHOME, 

Defendants. 
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Assignment  of  Errors. 

And  now  come  the  defendants,  Stockgrowers' 
State  Bank  of  Mountainliome  and  First  National 
Bank  of  Mountainhome,  by  their  solicitors,  and 
having  prayed  an  appeal  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  from 
the  decree  entered  in  the  above  cause  on  the  30th 
day  of  October,  A.  D.  1913,  say  that  the  said  decree, 
made  and  entered  as  aforesaid  is  erroneous  and  un- 
just to  these  defendants  and  to  each  of  them  and 
particularly  in  this: 

1st.  Because  the  District  Court  erred  in  hold- 
ing and  concluding  that  the  said  Thomas  Trathen 
was  insolvent  on  said  13th  day  of  July,  1911, 

2d.  Because  the  District  Court  erred  in  holding 
and  concluding  that  the  officers  and  directors  or 
officers  or  directors  or  both  or  either  of  the  defend- 
ants, knew  on  the  13th  day  of  July,  1911,  or  at  any 
other  time  or  at  all  that  Thomas  Trathen  was  in- 
solvent and  unable  to  meet  his  obligations  or  was 
insolvent  or  unable  to  meet  his  obligation. 

3d.  Because  the  District  Court  erred  in  holding 
and  concluding  that  the  officers  and  directors  or 
officers  or  directors,  [45]  or  both  or  either  of 
these  defendants,  conclusively  or  fraudulently  or 
for  any  purpose  or  at  all  planned  and  agreed  with 
each  other  and  with  said  Trathen  or  at  all  that  the 
amount  of  the  same  Trathen  should  be  ostensively 
or  at  all  transferred  from  the  said  First  National 
Bank  to  said  Stockgrowers'  State  Bank,  should 
make  a  pretended  or  any  loan  to  said  Trathen  or 
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should  secure  from  him  any  chattel  mortgage  what- 
soever. 

4th.  Because  the  District  Court  erred  in  holding 
and  concluding  that  in  accordance  with  any  such  or 
any  other  agreement  said  Trathen  did  without  con- 
sideration execute  and  deliver  said  note  to  said  or 
any  Stockgrowers'  State  Bank,  or  that  he  gave  the 
said  mortgage  to  said  Stockgrowers'  State  Bank  in 
accordance  with  any  such  or  any  agreement  or 
understanding  between  said  defendants. 

5th.  That  the  District  Court  erred  in  holding  and 
concluding  that  the  foreclosure  and  sale  under  said 
chattel  mortgage  was  other  than  a  bona  fide  trans- 
action and  proceeding  for  the  enforcement  of  a  valid 
chattel  mortgage. 

6th.  Because  the  District  Court  erred  in  holding 
and  concluding  and  decreeing  that  this  or  any  part 
of  said  stock  of  furniture,  notes  and  accounts  consti- 
tuted a  part  of  the  assets  of  said  Trathen  at  the  time 
he  was  adjudicated  a  bankrupt. 

7th.  Because  the  District  Court  erred  in  holding 
and  concluding  that  the  defendant  First  National 
Bank  has  ever  had  said  furniture,  notes  or  accounts 
in  its  possession. 

8th.  Because  the  said  District  Court  erred  in 
holding,  concluding  and  decreeing  that  the  matters 
set  forth  in  plaintiff 's  Bill  of  Complaint  or  shown  by 
the  evidence  operated  as  a  preference  or  to  secure  a 
preference  for  either  of  these  defendants. 

■9th.  Because  the  said  District  Court  erred  in 
holding,  concluding  and  decreeing  that  either  of  these 
defendants  or  their  or  either  of  their  agents  had 
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reasonable  or  any  cause  to  believe  [46]  that  the 
endorsement  of  the  said  note  and  mortgage  or 
either  of  them  would  effect  any  preference  whatso- 
ever. 

10th.  Because  the  District  Court  erred  in  hold- 
ing, concluding  and  decreeing  that  the  transfer  and 
mortgage  or  transfers  or  mortgage  made  and 
executed  by  said  Trathen  to  said  Stockgrowers' 
Bank  was  null  and  void  as  against  the  rights  of 
other  creditors  of  said  Trathen  or  at  all. 

11th.  Because  the  District  Court  erred  in  hold- 
ing, concluding  and  decreeing  that  the  said  First 
National  Bank  by  said  transfer  obtained  a  greater 
percentage  of  its  debt  against  said  Trathen  than 
other  creditors  of  the  said  class. 

12th.  Because  the  District  Court  erred  in  hold- 
ing, concluding  and  decreeing  that  the  said  sale  b^ 
the  sheriff  of  Elmore  County  was  and  is  or  was  or  is 
null  and  void. 

13th.  Because  the  District  Court  erred  in  hold- 
ing, concluding  and  decreeing  that  plaintiff  should 
have  or  recover  of  and  from  said  defendants  or  of 
or  from  either  of  them  the  said  furniture  described 
in  said  decree  or  any  part  thereof,  or  of  said  notes 
or  accounts  in  said  decree  referred  to. 

14th.  Because  the  District  Court  erred  in  hold- 
ing, concluding  and  decreeing  that  if  defendants  do 
not  redeliver  said  property  to  plaintiff  in  30  days 
or  at  all  from  and  after  the  filing  of  said  decree  that 
plaintiff  have  execution  against  said  defendants  or 
against  either  of  them  for  any  sum  whatsoever. 

15th.     Because  the  District  Court  erred  in  hold- 
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ing,  coDcluding  and  decreeing  that  plaintiff  have 
interest  on  the  same  decreed  plaintiff  from  the  18th 
day  of  November,  1911,  or  from  any  other  time  or 
at  all.     [47] 

16th.  Because  the  District  Court  erred  in  hold- 
ing, concluding  and  decreeing  that  the  said  defend- 
ant Stockgrowers'  State  Bank  was  not  entitled  to 
the  benefit  of  and  did  not  hold  a  first  lien  upon  the 
said  stock  of  furniture  superior  in  all  respects  to  and 
not  subject  to  the  claims  of  the  said  plaintiff  herein 
and  of  all  other  creditors  of  said  Trathen. 

17th.  Because  the  District  Court  erred  in  hold- 
ing, concluding  and  decreeing  that  the  defendant 
Stockgrowers'  State  Bank  was  entitled  to  no  relief 
by  reason  of  the  matters  set  forth  in  the  VII  para- 
graph of  the  answer  of  said  defendant. 

Wherefore  these  defendants  pray  that  the  said 
decree  be  reversed,  that  the  District  Court  be  di- 
rected to  dismiss  complainant's  bill. 

E.  M.  WOLFE, 
WYMAN  &  WYMAN, 
Solicitors  for  Defendants. 
Service  of  the  foregoing  Assignment  of  Error  and 
receipt  of  a  copy  thereof  admitted  this  19th  day  of 
December,  1913. 

HARRY  S.  KESSLER, 
per  E.  M.., 
•Solicitors  for  Plaintiff. 

[Endorsed] :  Filed  Dec.  19,  1913.     A.  L.  Richard- 
son, Clerk.     [48] 


^. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Southern  Division. 

CHARLES  E.  CORKER,  Trustee  of  the  Estate  of 
THOMAS  TRATHEN,  a  Bankrupt, 

Plaintiff, 

vs. 

STOCKCROWERS'  STATE  BANK  OF  MOUN- 
TAINHOME  and  THE  FIRST  NATIONAL 
OF  MOUNTAINHOME, 

Defendants. 

Petition  for  Appeal  and  Order  Allowing  the  Same. 

The  above-named  defendants  in  the  above-entitled 
cause,  Stockgrowers'  State  Bank  of  Mountainhome 
and  First  National  Bank  of  Mountainhome,  con- 
ceive themselves  aggrieved  by  the  order  and  decree 
made  and  entered  by  the  above-entitled  court  in 
the  above-entitled  cause  on  the  30th  day  of  October^ 
1913,  and  do  hereby  appeal  for  the  United  States 
Circuit  Court  of  Appeals  for  the  9th  Circuit  for 
the  reasons  as  set  forth  and  specified  in  the  Assign- 
ment of  Errors,  which  is  filed  herewith;  and  said 
defendants  pray  that  this  appeal  may  be  allowed 
and  that  citation  issue  as  provided  by  law  and  that 
a  transcript  of  the  records,  proceedings  and  papers 
on  which  said  decree  was  based,  duly  authenticated, 
may  be  sent  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 

E.  M.  WOLFE, 
WYMAN  &  WYMAN, 
Solicitors  for  Defendants. 


vs.  Charles  E.  Corker.  63 

'Service  of  the  foregoing  Petition  and  receipt  of  a 
copy  thereof  admitted  this  19th  day  of  December, 
1913. 

HARRY  S.  KESSLER, 

per  E.  M., 
Solicitors  for  Complainant.     [49] 

[Order  Allowing  Appeal.] 
AND  NOW,  to  wit,  on  the  19th  day  of  December, 
1913,  it  is  ordered  that  the  petition  be  granted  and 
that  the  appeal  be  allowed  as  prayed  for. 

FRANK  g.  DIETRICH, 

District  Judge. 

[Endorsed] :  Filed  Dec.  19,  1913.  A.  L.  Richard- 
son, Clerk.     [50] 


In  the  District  Court  of  the  United  States  for  the 

District  of  Idaho,  Southern  Division. 
CHARLES  E.  CORKER,  Trustee  of  the  Estate  of 
THOMAS  TRATHEN,  a  Bankrupt, 

Plaintiff, 

vs. 

STOCKGROWERS'  STATE  BANK  OF  MOUN- 
TAINHOME  and  THE  FIRST  NATIONAL 
BANK  OF  MOUNTAINHOME, 

Defendants. 
Bond. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  we,   the   Stockgrowers'  State  Bank  of  Moun- 
tainhome  and  the  First  National  Bank  of  Mountain- 
home,  as  principals,  and  the  United  States  Fidelity 
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and  Guaranty  Company  of  Baltimore,  Maryland,  a 
corporation,  organized  under  the  laws  of  the  State 
of  Maryland,  as  surety,  are  held  and  firmly  bound 
unto  Charles  E.  Corker,  Trustee  of  the  estate  of 
Thomas  Trathen,  a  bankrupt,  in  the  penal  sum  of 
One  Thousand  Dollars,  to  be  paid  to  the  said  Charles 
E.  Corker,  Trustee  of  the  estate  of  Thomas  Trathen, 
a  bankrupt,  his  successors  in  trust,  to  which  payment 
well  and  truly  to  be  made  we  bind  ourselves,  our 
heirs,  executors,  administrators,  successors  and  as- 
signs, jointly  and  severally,  by  these  presents. 
Sealed  with  our  seals  and  dated  this  17th  day  of  De- 
cember, 1913.  Whereas,  the  above-named  defend- 
ants, Stockgrowers'  State  Bank  of  Monntainhome 
and  the  First  National  Bank  of  Mountainhome,  have 
prosecuted  an  appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  to  reverse  the 
decree  in  the  aforesaid  suit  made  and  entered  in  the 
said  United  States  District  Court  for  the  District  of 
Idaho,  Southern  Division,  on  the  30th  day  of  October, 
A.  D.  1913. 

Now,  therefore,  the  condition  of  this  obligation  is 
such  that  if  the  above-named  defendants  and  appel- 
lants shall  prosecute  [51]  their  said  appeal  to 
effect  and  answer  all  costs  if  they  fail  to  make  their 
said  plea  good,  then  the  above  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 

IN  WITNESS  WHEREOF  the  said  defendants, 
Stockgrowers'  State  Bank  of  Mountainhome  and  the 
First  National  Bank  of  Mountainhome,  have  caused 
their  names  to  be  subscribed  hereto  and  their  seals 
to  be  af&xed  and  the  said  United  States  Fidelity  and 
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Guaranty    Company    of   Baltimore,    Maryland,    as 

surety,  lias  caused  its  name  to  be  subscribed  and  its 

corporate  seal  to  be  affixed  by  its  attorneys  in  fact 

thereunto  duly  authorized  by  its  Board  of  Directors. 

STOCKOROWERS'    STATE    BANK    OF 

MOUNTAINHOME. 

[Seal]  By  J.  H.  WHITSON, 

As  Its  Cashier. 
FIRST    NATIONAL   BANK    OF   MOUN- 
TAINHOME. 
[Seal]  By  WILL  T.  MONTGOMERY, 

As  Its  Asst.  Cashier. 
UNITED      STATES      FIDELITY      AND 
GUARANTY  COMPANY  OF  BALTI- 
MORE, MARYLAND. 
[Seal]     By  ELIZABETH  GREENWALD,  and 
E.  M.  WOLFE, 

Its  Attorneys  in  Fact. 
The  form  of  the  foregoing  bond  and  the  sufficiency 
of  the  sureties  is  approved  this  19th  day  of  December, 
1913. 

FRANK  S.  DIETRICH, 

District  Judge. 

[Endorsed]  :    Filed  Dec.  19, 1913.    A.  L.  Richard- 
son, Clerk.     [52] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho^  Southern  Division. 

CHARLES  E.  CORKER,  Trustee  of  the  Estate  of 
THOMAS  TRATHEN,  a  Bankrupt, 

Plaintiff, 
vs. 

STOCKGROWERS'  STATE  BANK  OF  MOUN- 
TAINHOME  and  THE  FIRST  NATIONAL 
BANK  OF  MOUNTAINHOME, 

Defendants. 

Praecipe  for  Transcript  on  Appeal. 

To  the  Clerk  of  the  Above-entitled  Court : 

The  appellants  herein  desire  that  there  should  be 
incorporated  into  the  transcript  on  the  appeal  taken 
herein  the  following  and  no  other  portions  of  the  rec- 
ord: 

The  complaint ; 

The  answers  of  the  defendants : 

The  decree ; 

The  statement  of  the  evidence ; 

The  assignment  of  errors ; 

The  petition  for  appeal  and  order   allowing   the 

same; 

The  bond  on  appeal  and  approval  thereof ; 

The  citation , 

E.  M.  WOLFE, 
WYMAN  &  ^^MAN, 
Defendants'  Solicitors. 
The  appellee  herein   consents  that  the  transcript 
may  consist  of  the  above  and  foregoing  papers  and 
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accepts  due  service  of  the  above  and  foregoing  prae- 
o\Y>e. 

December  22,  1913. 

W.  C.  HOWIE  and 
HARRY  S.  KESSLER, 
Appellee's  Solicitors. 

[Endorsed]:    Filed  Dec.  23, 1913.    A.  L.  Richard- 
sou,  Clerk.     [521/2] 


[Citation  on  Appeal   (Original).] 
In  the  District  Court  of  the  United  States  for  the 

District  of  Idaho,  Southern  Division. 
CHARLES  E.  CORKER,  Trustee  of  the  Estate  of 
THOMAS  TRATHEN,  a  Bankrupt, 

Plaintiff, 

vs. 
STOCKGROWERS'  STATE  BANK  OE  MOUN- 
TAINHOME  and  THE  FIRST  NATIONAL 
BANK  OF  MOUNTAINHO'ME, 

Defendants. 

United  States  of  America, — ss. 

The  President  of  the  United   States  to  Charles   E. 

Corker,  Trustee  of  the  Estate  of  Thomas  Tra- 

then,  a  Bankrupt,  Greeting : 
You  are  hereby  cited  and  admonished  to  be  and  ap- 
pear at  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  held  in  the  city  of  San 
Francisco,  State  of  California,  within  thirty  days 
from  the  date  of  this  writ,  pursuant  to  an  appeal  filed 
in  the  Clerk's  ofBce   of  the   District   Court   of  the 
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United  States  of  the  District  of  Idaho,  Southern 
Division,  wherein  you  are  the  complainant  and  appel- 
lee, and  the  Stockgrowers'  State  Bank  of  Mountain- 
home  and  First  National  Bank  of  Mountainhome  are 
defendants  and  appellants,  to  show  cause,  if  any 
there  be,  why  the  decree  in  the  said  appeal  mentioned 
should  not  be  corrected  and  speedy  justice  should  not 
be  done  to  the  parties  in  that  behalf ; 

Witness,  the  Honorable  EDWARD  DOUGLASS 
WHITE,  [53]  Chief  Justice  of  the  Supreme 
Court  of  the  United  States  of  America,  this  l'9th  day 
of  December,  A.  D.  1913,  and  of  the  Independence  of 
the  United  States  the  one  hundred  thirty-eighth  year. 

FRANK  S.  DIETRICH, 
United  States  District  Judge  for  the  District  of 
Idaho. 

[Seal]  Attest :     A.  L.  RICHARDSON, 

Clerk. 

Service  of  the  foregoing  citation  and  receipt  of  a 
copy  thereof  admitted  this  19th  day  of  December, 
1913. 

W.  C.  HOWIE, 
HARRY  S.  KESSLER, 
Solicitors  for  Complainant.     [54] 

[Endorsed] :  No.  449.  In  the  District  Court  of 
the  United  States  for  the  District  of  Idaho,  Southern 
Division.  Charles  E.  Corker,  Trustee  of  the  Estate 
of  Thomas  Trathen,  a  Bankrupt,  Plaintiff,  vs.  Stock- 
growers'  State  Bank  of  Mountainhome  and  the  First 
National  Bank  of  Mountainhome,  Defendants.  Ci- 
tation. Filed  Dec.  19,  1913.  A.  L.  Richardson, 
Clerk.     [541/2] 
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Return  to  Record. 
And  thereupon  it  is  ordered  by  the  Court  that  a 
transcript  of  the  record  and  proceedings  in  the  cause 
aforesaid,  together  with  all  things  thereunto  relating, 
be  transmitted  to  the  said  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  and  the  same 
is  transmitted  accordingly. 

[Seal]  Attest :     A.  L.  RICHARDSON, 

Clerk.     [55] 


[Certificate   of  Clerk  U.  S.  District  Court  to 
Transcript  of  Record.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Southern  Division. 

CHARLES  E.  CORKER,  Trustee  of  the  Estate  of 
THOMAS  TRATHEN,  a  Bankrupt, 

Plaintiff, 
vs. 

STOCKGROWERS'  STATE  BANK  OF  MOIJN- 
TAINHOME  amd  THE  FIRST  NATIONAL 
BANK  OF  MOUNTAINHOME, 

Defendants. 

I,  A.  L.  Richardson,  Clerk  of  the  District  Court  of 
the  United  States  for  the  District  of  Idaho,  do  hereby 
certify  the  foregoing  transcript  of  pages  niunbered 
from  1  to  56,  inclusive,  to  be  full,  true  and  correct 
copies  of  the  pleadings  and  proceedings  in  the  above- 
entitled  cause,  and  that  the  same  together  constitute 
the  transcript  of  the  record  herein  upon  appeal,  in 
accordance  with  the  praecipe  on  file  herein,  to  the 
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United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

I  further  certify  that  the  cost  of  the  record  herein 
amounts  to  the  sum  of  $33.90,  and  that  the  same  has 
been  paid  by  the  appellant. 

Witness  my  hand  and  the  seal  of  said  Court,  affixed 
at  Boise,  Idaho,  this  5th  day  of  January,  1914. 

[Seal]  A.  L.  RICHAEDSON, 

Clerk.     [56] 


[Endorsed]:  No.  2368.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Stockgrow- 
ers'  State  Bank  of  'Mountainhome,  a  Corpora tion^ 
and  the  First  National  Bank  of  Mountainhome,  a 
Corporation,  Appellants,  vs.  Charles  E.  Corker,  Trus- 
tee of  the  Estate  of  Thomas  Trathen,  a  Bankrupt, 
Appellee.  Transcript  of  Record.  Upon  Appeal 
from  the  United  States  District  Court  for  the  Dis- 
trict of  Idaho,  Southern  Division. 

Received  and  filed  January  14,  1914. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
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FOR  THE   NINTH   CIRCUIT 


STOCKGROWERS  STATE  BANK  OF  MOUNTAIN. 
HOME,  a  Corporation,  and  THE  FIRST  NAT- 
IONAL BANK  OF  MOUNTAINHOME,  a  Cor- 
posation,    Appellants, 

vs. 
CHARLES   E.  CORKER,   Trustee   of   the   Estate  of 
Thomas  Trathen,  a  Bankrupt,  Appellee. 


APPELLANTS' BRIEF. 


Upon  Appeal  from  the  United  States  District  Court  for  the 
District  of  Idaho,  Southern  Division. 


STATEMENT  OF  THE  CASE. 

This  actiou  was  brought  by  the  appellee  as  trustee  in 
bankruptcy  to  set  aside  not  only  a  mortgage  given  by  the 
bankrupt  but  also  a  foreclosure  sale  thereunder  and  to 
recover  possession  of  the  mortgaged  property.  We  be- 
lieve then*  is  no  serious  dis])ute  as  to  the  facts. 

Trathen,  a  furniture  dealer  in  Mountain  Home,  Idaho, 
was  adjudged  a  bankrupt  on -October  23rd,  1911.  Some 
years  prior  to  the  time  of  the  transaction  here  complained 
of,  he  had  been  a  customer  of  the  StockgTowers  State 
Bank  of  that  city  (p.  29)  but,  for  some  cause  not  shown 
in  the  record  nor  material  to  the  decision  of  the  case, 
had  transferred  his  account  to  the  First  National  Bank, 
also  of   Mountain   Home,   where  he  had   transacted   his 


banking  business  for  several   years  prior  to   the  events 
out  of  which  this  case  arose. 

He  was  a  borrower  at  the  First  National  Bank  probably 
from  the  beginning  of  his  relations  there  and  from  time 
to  time  rendered  that  bank  financial  stateanents  as  bases 
for  t  redit.  Tliet^  statements  are  to  be  found  at  pages 
42,  49  and  50  of  the  transcript.  They  show  his  claimed 
assets  to  be  well  about  the  amount  of  his  debts — in  other 
words,  if  the  statements  were  true,  he  was  perfectly  sol- 
vent. It  was  under  these  represntations  and  conditions 
that  the  First  National  Bjank  made  its  loans  to  Trathen 
and  carried  his  account. 

On  April  12,  1909,  he  gave  the  bank  a  note  for  $1,700.00, 
due  in  three  months,  upon  which  W.  D.  Evans  and  John 
Owiens  were  liable  as  sureties  or  guarantors.  The  latter, 
to  secure  themselves  against  loss  upon  their  signatures, 
took  a  chattel  mortgage  on  Trathen's  stock  of  goods, 
which  they  caused  to  be  placed  on  record  as  required  by 
law.  A  copy  of  this  mortgage  is  found  at  page  13  of  the 
transcript. 

This  mortgage  was  afterwards  assigned  to  the  First 
National  Bank,  where  it  was  thereafter  held  as  security 
for  Trathen 's  obligation  (p.  38-39).  In  addition  to  this, 
the  bank  held  Trathen's  unsecured  note  for  |500.00  (p. 
30). 

This  vras  the  situation  on  July  13,  1911,  when 
Trathen  applied  to  the  First  National  Bank  for  a  further 
loan.  ]\lr.  Cliattin,  president  and  a  director  of  the  bank, 
favored  the  loan  and  went  so  far  as  to  instruct  the  bank's 
attorney  to  prepare  the  notes  and  mortgage,  which  were 
to  include  the  Trathen  debt  at  that  bank  and  some  claims 
Mr.  Wolfe  lia<l   (p.  47).   Mr.  Montgomery,  also  a  director 


and  the  assistant  cjiMhier,  was  likewise  perfectly  willing 
to  make  the  loan    (p.  53). 

The  ciushier,  Mr.  Austin,  was  dissatisfied  with  the  ac- 
count (p.  32)  and  refused  to  extend  the  accommodation 
(p.  31).  The  matter  was  carried  to  the  board  of  direct- 
ors for  final  decision. 

Trathen  was  called  before  the  board  and  his  financial 
condition  was  discussed.  He  represented  that  business 
was  dull  but  that,  if  he  could  borrow  enough  to  take  up 
the  accounts  Mr.  Wolfe  held,  he  would  himself  be  able 
to  take  up  others;  and  that  Mr.  Wolfe's  accounts  were 
the  only  ones  pressing  him.  Despite  the  fact  the  presi- 
dent and  assistant  cashier  desired  to  make  the  additional 
loan,  the  cashier's  position  "was  supported  by  the  di- 
rectors" (p  31),  and  the  additional  loan  was  declined 
and  it  was  made  plain  to  Trathen  that  the  situation  was 
unsatisfactory  to  the  bank. 

The  First  National  Bank  at  the  time  had  R.  P.  Chattin 
as  President,  F.  E.  Austin  as  Cashier,  and  these  men, 
together  with  Montgomery,  Hein,  Pence  and  Blunk  con- 
stituted its  Board  of  Directors  (p.  30).  The  officers  of 
the  Stockgrowers  State  Bank  then  wtere  F.  P.  Ake,  Presi- 
dent; Worth  S.  Lee,  Cashier,  who  with  Chattin,  Mont- 
gomery, Hall,  Cowen  and  Blackman  formed  its  board  of 
directors  (p.  29).  Chattin  and  Montgomery  were  directors 
in  both  institutions  and  it  was  these  men  who  were  the 
particular  friends  of  Trathen  and  who  sought  to  have  the 
First  National  Bank  continue  to  carrv  him.  Failins:  in 
this,  these  directors  went  to  the  Stockgrowers  Bank 
where,  as  we  have  seen,  Trathen  had  at  one  time  banked 
and  they  induced  it  to  take  over  the  Trathen  account. 

The  record  shows  but  very  meagerly  what  took  place 
at  the  latter  bank.     Chattin  was  very  instrumental  in 


getting  the  loan  (p.  54 »  and  there  would  seem  to  be 
no  question  but  that  it  was  through  his  and  Montgomery's 
efforts  the  hitter  bank  was  induced  to  agree  to  loan 
Trathen  the  money  he  needed  to  take  up  the  debt  due  the 
First  National  Bank  as  well  as  to  Mr.  Wolfe's  clients. 

The  note  and  mortgage  were  executed  and  the  latter 
recorded  on  the  13th  day  of  July,  1911  t  p.  52  i,  and  the 
amount  due  the  First  National  Bank  was  paid  to  it. 

At  about  the  same  time  as  the  matters  heretofore  re- 
lateil,  the  Stockgrowers  Bank  called  a  loan  it  had  made 
a  Mr.  Herder  of  the  Mountain  Home  Furniture  Company 
and  he  paid  that  bank  through  a  loan  secured  from  the 
First  National  Bank  ip.  32 ».  This  loan  was  obtained 
largely  through  the  efforts  of  Chattin  and  Montgomery, 
through  Roscoe  Smith,  an  officer  in  the  Stockgrowers 
Bank,  took  some  part  in  the  negotiations  (p.  32-33). 
Considerable  was  attempted  to  be  made  of  this  transac- 
tion by  appellee  in  the  court  below.  It  must  not  be  for- 
gotten that  the  Herder  loan  was  a  perfectly  good  one 
(p.  30-33  >.  The  net  result  to  the  Stockgrowers  Bank  of 
the  two  transactions  was  that  it  paid  the  First  National 
Bank  -$2,291.35  and  agreed  to  pay  Mr.  Wolfe  -$853.19, 
making  a  total  of  $3,117.81  « p.  29 )  and  it  received  from 
the  First  National  Bank  about  -$3,606.69  ip.  30).  So 
it  received  $1,312.31  more  than  it  paid  out. 

Before  actually  paying  Mr.  Wolfe  the  amount  due  his 
clients,  the  Stockgrowers  Bank  ascertained  that  the  stock 
on  which  it  had  a  mortgage  was  not  entirely  satisfactory. 
The  bank  supposed  it  was  getting  a  lien  on  property  it 
subsequently  found  was  not  included  in  it«  mortgage  (p. 
35  >.  In  acc-ordingly  refused  to  pay  the  money  due  to  Mr. 
Wolfe  (p.  35).  Mr.  Trathen  b^iin  neglecting  his  busi- 
ness, allowing  his  store  to  remain  closed  for  davs  at  a 


tiiiM'  (p.  r>r.  i:  lie  failc<l  to  cojnply  with  the  conditions 
of  the  niortj,ai«;(S  the  hank  l)ecanu'  dissatisfied  with  the 
situation  and  hejran  foreclosure  proceedino:s  (p.  56).  The 
Sheriff,  on  the  2iid  (hiy  of  October,  1911,  sold  the  property 
on  foreclosure  !<•  (he  Stock<»:ro\vers  Bank  for  12,405.18 
(p.   45). 

On  October  23,  1911,  Trathen  was  adjudj^ed  a  bankrupt, 
and   on    December   19th,    1911,   Corker,   the   Trustee,   de- 
manded possession  of  the  jjjoods  from  the  Stockgrow^rs 
Uank,  but,  thou<ih  informed   that  the  bank   was  in   pos- 
session under  claim  of  ownership  and  waiting-  for  some 
one  to  contest  its  claim,  the  trustee  did  nothing  further 
until  August  8,  1913,  considerably  over  a  year  and  a  half, 
when  he  commenced  this  action.    During  all  this  time  he 
Stockgrowers   Bank   held   the  property   intact  awaiting 
some  action  on  the  part  of  the  trustee.     The  defendants 
promptly  answered  and  the  cause  came  on  for  trial  on 
October  Stli,  1913.     The  Court  below  held  the  mortgage 
to  the  Stockholders  Bank  to  be  null  and  void,  that  the 
First  National  Bank  secured  thereby  a  gTeater  percent- 
age of  its  debt  than  other  creditors  of  the  same  class; 
that  the  sale  on  foreclosure  was  also  null  and  void,  and 
it  decreed  that  the  plaintiff  recover  the  stock  of  furniture, 
notes  and  accounts  and  that,  should  the  defendants  not 
deliver  the  property  to  plaintiff  within  twenty  days  after 
the     filing     of     the     decree,     plaintiff     have     execution 
against  them   for  .$2,465.18,  the  value  of  the  furniture, 
with  interest  from  November  18,  1911,  and  costs  of  suit. 

SPECIFICATION   OF    ERRORS. 

1st.  The  District  Court  erred  in  holding  and  concluding 
that  the  said  Thomas  Trathen  was  insolvent  on  the  13th 
day  of  July,  1911. 


6 

2iul.  The  District  Court  eiTed  in  holdinj?  and  concluding 
that  the  officers  and  directors  or  officers  or  directors  or 
both  or  either  of  the  defendants,  knew  on  the  13th  day  of 
July,  1911,  or  at  any  otlier  time  or  at  all,  that  Thomas 
Trathen  was  insolvent  and  unable  to  meet  his  obligations 
or  was  insolvent  or  unable  to  meet  his  obligation. 

3rd.  The  District  Court  erred  in  holding  and  conclud- 
ing tliat  tlie  officers  and  directors  or  officers  or  directors 
or  both  or  either  of  these  defendants,  conclusively  or 
fraudulently  or  for  any  purpose  or  at  all  planned  and 
agreed  with  each  other  and  with  said  Trathen  or  at  all 
that  the  amount  of  the  same  Trathen  loan  should  be  os- 
tensibly or  at  all  transferred  from  the  said  First  National 
Bank  to  said  StockgTowers  State  Bank  and  that  said 
Stockgrowers  Bank  should  make  a  pretended  or  any  loan 
to  said  Trathen  or  should  secure  from  him  any  chattel 
mortgage  whatsoever. 

4th.  The  District  Court  erred  in  holding  and  conclud- 
ing that  in  accordance  with  any  such  or  any  other  agi'ee- 
ment  said  Trathen  did  without  consideration  execute  and 
deliver  said  note  to  said  or  any  StockgTowers  State  Bank, 
or  that  he  gave  the  said  mortgage  to  said  StockgTowers 
State  Bank  in  accordance  with  any  such  or  any  agree- 
ment or  understanding  between  said  defendants. 

5th.  The  District  Court  erred  in  holding  and  concluding 
that  the  foreclosure  and  sale  under  said  chattel  mortgage 
was  other  than  a  bona  fide  transaction  and  proceeding  for 
the  enforcement  of  a  valid  chattel  mortgage. 

6th.  The  District  Court  erred  in  holding  and  concluding 
and  decreeing  that  this  or  any  part  of  said  stock  of  furni- 
ture, notes  and  accounts  constituted  a  part  of  the  assets 
of  said  Tratlien  at  the  time  ho  was  adjudicated  a  bank- 
rupt. 


7th.  TIk'  District  Court  erred  iu  holding  and  concluding 
that  the  defendant  First  National  Bank  has  ever  had  said 
furniture,  notes  or  accounts  in   its  possession. 

8th.  Tlie  District  Court  erred  in  holding,  concluding  and 
decreeing  that  the  matters  set  forth  in  plaintiff's  Bill 
of  Comi)laint  or  shown  by  the  evidence  operated  as  a 
preference  or  to  secure  a  preference  for  either  of  these  de- 
fendants. 

9th.  The  Siiid  District  Court  erred  in  liolding,  conclud- 
ing and  decreeing  that  either  of  these  defendants  or  their 
or  either  of  their  agents  had  reasonable  or  anv  cause  to 
believe  that  the  execution  of  the  said  note  and  mortgage 
or  either  of  them  would  effect  any  preference  whatsoever. 

10th.  The  District  Court  erred  in  holding,  concluding 
and  decreeing  that  the  transfer  and  mortgage  or  transfers 
or  mortgage  made  and  executed  by  said  Trathen  to  said 
Stockgrowers  Bank  was  null  and  void  as  against  the 
rights  of  other  creditors  of  said  Trathen  or  at  all. 

11th.  The  District  Court  erred  in  holding,  concluding 
and  decreeing  that  the  said  First  National  Bank  by  said 
transfer  obtained  a  greater  percentage  of  its  debt  against 
Trathen  than  other  creditors  of  the  said  class. 

12th.  The  District  Court  erred  in  holding,  concluding 
and  decreeing  that  the  said  sale  by  the  sheriff  of  Elmore 
County  was  and  is  or  was  or  is  null  and  void. 

13th.  The  District  Court  erred  in  holding,  concluding 
and  decreeing  that  plaintiff  should  have  or  recover  of  and 
from  said  defendants  or  of  or  from  either  of  them  the 
said  furniture  described  in  said  decree  or  any  part  thereof, 
or  of  said  notes  or  accounts  in  said  decree  referred  to. 

14th.  The  District  Court  erred  in  holding,  concluding 
and  decreeing  that  if  defendants  do  not  deliver  said  prop- 
erty  to   plaintiff   in    30    days    or  at  all  from  and  after 


the  filing  of  said  decree  that  plaintiff  have  execution 
ajjainst  said  defendants  or  against  either  of  them  for  any 
sum  whatsoever. 

15th.  The  District  Court  erred  in  holding,  concluding 
and  decreeing  that  plaintiff  have  interest  on  the  sum  de- 
creed plaintiff  from  the  18th  day  of  November,  1911,  or 
from  any  other  time  or  at  all. 

16th.  The  District  Court  erred  in  holding,  concluding 
and  decreeing  that  the  said  defendant  Stockgrowers  State 
Bank  was  not  entitled  to  the  benefit  of  and  did  not  hold 
a  fii*st  lien  upon  the  said  stock  of  furniture  superior  in  all 
respects  to  and  not  subject  to  the  claims  of  the  said  plain- 
tiff herein  and  of  all  other  creditors  of  said  Trathen. 

ITth.  The  District  Court  erred  in  holding,  concluding 
and  decreeing  that  the  defeudant  Stockgrowers  State 
Bank  was  entitled  to  no  relief  by  reason  of  the  matters 
set  forth  in  the  VII  paragraph  of  the  answer  of  said  de- 
fendant. 

CORRECTION  OF  RECORD. 

We  regret  the  neces.«ity  of  calling  attention  to  an  error 
in  the  record.  By  some  inadvertance  occurring  in  the  type 
written  statement  of  the  case,  a  page  seems  to  have  been 
so  transposed  that  pages  51  and  52  of  the  printed  record 
should  follow  the  fifth  line  on  page  29.  This  correction  is 
made  by  stipulation  of  the  parties  filed  herein. 

AROT'MBNT. 

While  we  have  included  in  our  specification  of  errors 
practically  all  those  heretofore  assigned,  it  is  apparent  the 
discussion  may  be  considerably  narrowed.  We  think  the 
record  presents  primarily  the  question  whether  at  the 
time  the  Trathen  loan  was  made  appellants  believed  or  has 


9 

rt^asonjiblo  jjroiind  to  believe  that  Trathen  was  insolvent. 
Tlir  circiimstjinces  of  the  jrivinj*-  of  that  niortjiaj^je  and  of 
the  n-hitionship  In'tween  the  hanks  are  important  only  as 
they  throw  lij^jht  upon  that  question. 

It  is  unnecessiiry  to  restate  the  evidence.  The  record  is 
short  and  such  differences  of  opinion  as  there  may  be  upon 
its  readinji:  arise  more  as  to  the  inferences  properly  to  be 
drawn  and  conclusions  reached  from  the  facts  than  as  to 
what  are  the  facts  themselves. 

Wiien  Trathen,  in  1900,  obtained  his  loan  of  11,700.00 
from  the  First  National  Bank,  he  gave  that  bank  the  se- 
curity of  two  other  signers,  Evans  and  Owens.  They  se- 
cured themselves  against  loss  by  a  mortgage  on  his  stock 
of  goods.  While  it  is  true  this  mortgage  was  afterwards 
assigned  by  thorn  to  the  bank  that  it  might  be  more  di- 
rectly secured,  such  action  was  unnecessary.  The  security 
so  lield  by  the  sureties  enured  to  the  benefit  of  the  bank 
without  such  assignment. 

Hampton  vs.  Phipps  108  U.  S.  260. 

Courier-Journal  T.  P.  Co.  vs.  Shaefer  M.  B.  Co.  101 
Fed.  699. 

Suift  &  Co.  vs.  Kortrecht,  112  Fed.  713. 

The  wide  application  of  this  rule  is  shown  in  32  Cyc. 
145  to  149.  The  assignment  of  the  mortgage  by  the  sure- 
ties to  the  First  National  Bank,  while  unnecessary,  was 
perfectly  valid. 

32  Cyc.  148. 

So  the  First  National  Bank  had,  at  the  time  of  this 
transaction,  a  mortgage  on  the  merchandise  in  question 
securing  Trathen's  note  of  |1,700.00,  and,  as  it  had  been 
of  record  for  more  than  four  months,  it  was  absolutely  un- 
assailable under   the   Bankruptcy   Act.      The   First  Na- 
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tional  Bank's  position  was  therefore  secure  as  to  the 
greater  part  of  Tratlien's  debt.  It  liad  no  oeoasiou  to 
change  that  position.  The  debt  was  due  and  it  could  at 
any  moment  take  possession  of  the  stock.  It  is  of  the 
utmost  importance  to  a  correct  understanding  of  the  situa- 
tion to  realize  the  strength  of  the  position  of  the  First  Na- 
tional Bank  at  that  time  and  to  view  its  subsequent  ac- 
tion and  to  judge  of  its  motives  from  that  standpoint. 

But  Trathen  needed  more  money.  This  involved  a  new 
risk  and  a  readjustment  of  the  security.  This  the  First 
National  Bank  refused  to  do.  Application  was  made  to 
the  Stockgrowers  Bank,  the  loan  secured  and  the  First 
National  Bank  wias  paid.  The  only  ground  on  which  the 
decree  can  be  sustained  is  that  in  this  matter  the  banks 
knew  or  had  reasonable  ground  to  believe  Trathen  was  in- 
solvent, and  that,  therefore,  the  mortgage  to  the  Stock- 
growers  Bank  constituted  a  voidable  preference. 

This  involves  the  application  of  Section  60-b  of     the 

Bankruptcy  Act  as  amended  by  the  Act  of  June  25,  1910. 

It  is  as  follows: 

"If  a  bankrupt  shall  have  procured  or  suffered  a 
judgment  to  be  entered  against  him  in  favor  of  any 
person  or  have  made  a  transfer  of  any  of  his  property, 
and  if,  at  the  time  of  the  transfer,  or  of  the  entry  of 
the  judgment  or  of  the  recording  or  registering  of 
the  transfer  if  by  law  recording  or  registering  thereof 
is  required,  and  being  within  four  months  before  the 
filing  of  the  petition  in  bankruptcy  or  after  the  filing 
ther(;of  and  before  the  adjudication,  the  bankrupt  be 
insolvent  and  the  judgment  or  transfer  then  operate 
as  a  preference,  and  the  person  receiving  it  or  to  be 
benefited  thereby  or  his  agent  acting  therein  shall 
then  have  reasonable  cause  to  believe  that  the  en- 
forcement of  such  judgment  or  transfer  would  effect 
a  preference,  it  shall  be  voidable  by  the  trustee  and  he 
may  recover  the  property  or  its  value  for  such  person. 
And  for  tlio  pnpose  of  such  recovery  any  court  of 
bankruptcy   as   luToinbefore   defined   and   any   state 
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court  A\11iich  would  have  had  jurisdiction  if  bankruptcy 
had  not  intcrvoncd  shall  have  concurrent  jurisdiction." 

In  considering:  the  matter,  however,  it  is  not  just  to 
view  the  (|uestion  in  the  li}j;ht  of  subsequent  events.  As 
was  said  in  the  Lorch  case,  hereinafter  cited,  "it  would 
be  unfair  to  char<»e  the  Fixture  Company  with  knowing 
then  what  all  of  us  know  now."  Trathen  was  undoubtedly 
badly  involved  at  the  time  of  giving  the  Stockgrowers' 
Elank  mortgage;  he  was  probably  insolvent;  we  can  all 
see  that  now;  did  the  hanks  knoiv  or  have  reasonahle 
cause  to  helievc  it  then? 

The  facts  are  fully  before  the  Court,  and  the  rule  of 
law  with  respect  to  what  constitutes  knowledge  of  in- 
solvency or  a  reasonable  cause  for  such  a  belief  is  of 
course  familiar  to  your  Honors,  but  we  wish  to  call  at- 
tention briefly  to  certain  cases  that  state  the  rule  either 
authoritively  or  distinctly.  In  the  case  of  Sam  Z. 
Lorch  &  Co.  199  Fed.  944,  the  Court  said : 

"As  we  construe  these  provisions,  a  transfer  by  way 
of  mortgage  nuide  by  a  bankrupt  is  'voidable  by  the 
trustee,'  providing  the  following  facts  concur,  namely : 
First,  if  the  transfer  is  made  within  four  months  be- 
fore the  filing  of  the  petition;  Second,  if  the  bank- 
rupt is  insolvent  when  the  transfer  is  made;  Third, 
if  the  effect  of  the  enforcement  of  the  transfer  will 
make  any  one  of  the  bankrupt's  creditors  to  obtain 
a  greater  percentage  on  his  debt  than  any  other 
creditor  of  the  same  class;  and  fourth,  if  at  the  time 
of  the  making  of  the  transfer  or  if  at  the  time  it 
was  recorded,  the  person  receiving  it,  or  his  agent 
acting  therein  had  at  either  of  those  times  reasonable 
cause  to  believe  the  enforcement  of  the  transfer  would 
effect  a  'preference' — that  is  to  say  that  its  enforce- 
ment would  give  him  a  larger  percentage  on  his  debt 
than  other  creditors  would  receive.  As  no  greater  per- 
centage could  be  recovered  under  the  transfer  if  the 
debtor  be  solvent  and  all  his  debts  be  paid  in  full,  a 
creditor  cannot  be  said  to  have  reasonable  cause  to 
believe  the  enforcement  of  the  transfer  would  effect 
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a  preference  unless  either  at  the  time  the  transfer  was 
made  or  at  the  time  it  was  recorded  he  had  reasonable 
cause  to  believe  that  his  debtor  was  then  insolvent." 

The  leading  case  is  that  of  Grant  vs.  National  Bank, 
97  U.  S.  80,  where  the  Court,  through  Mr.  Justice  Bradley, 
said: 

"Some  .confusion  exists  in  the  cases  as  to  the 
meaning  of  the  phrase  'having  reasonable  cause  to 
believe  such  a  person  is  insolvent.'  Dicta  are  not  want- 
ing Aviiich  assume  that  it  has  the  same  meaning  as  if 
it  had  read  'having  reasonable  cause  to  suspect  such  a 
person  is  insolvent.'  But  the  two  phrases  are  distinct 
in  meaning  and  effect.  It  is  not  enough  that  a 
creditor  has  some  cause  to  suspect  the  insolvency  of 
his  debtor,  but  he  must  have  such  a  knowledge  of 
facts  as  to  induce  a  reasonable  belief  of  his  debtor's 
insolvency  in  order  to  invalidate  a  security  taken  for 
his  debt.  To  make  mere  suspicion  a  ground  of  nullity 
in  such  a  case  would  render  the  business  transactions 
of  the  community  altogether  too  insecure.  It  was 
never  the  intention  of  the  framers  of  the  Act  to  estab- 
lish any  such  rule.  A  man  may  have  many  grounds  of 
suspicion  that  his  debtor  is  in  failing  circumstances 
and  yet  have  no  cause  for  a  well  grounded  belief  of 
the  fact.  He  may  be  unwilling  to  trust  him  further, 
he  may  feel  anxious  about  his  claim  and  have  a  strong 
desire  to  secure  it,  and  yet  such  belief  as  the  Act  re- 
quires may  be  wanting.  Obtaining  additional  se- 
curity or  receiving  payment  of  a  debt,  under  such 
circumstances  is  not  prohibited  by  the  law.  Receiving 
payment  is  put  in  the  same  category,  in  the  section 
referred  to,  as  receiving  siecurity.  Hundreds  of  men 
constantly  continue  to  make  payments  up  to  the  very 
eve  of  their  failure,  which  it  would  be  very  unjust 
and  disastrous  to  set  aside.  And  yet  this  could  be 
done  in  a  large  proportion  of  cases  if  mere  grounds 
of  suspicion  of  their  solvency  were  sufficient  for  the 
purpose. 

"The  debtor  is  often  buoyed  up  by  the  hope  of 
being  able  to  get  through  with  his  difficulties  long 
after  his  case  is  in  fact  desperate,  and  his  creditors, 
if  they  know  anything  of  his  embarrassments,  either 
participate  in  the  same  feeling  or  at  least  are  willing 
to  tliink  that  there  is  a  possibility  of  his  succeeding. 
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To  overhaul  and  set  aside  all  his  transactions  with 
his  creditors  made  under  such  circumstances,  because 
there  may  exist  some  j^rounds  of  suspicion  of  his  in- 
ability to  carry  himself  through  would  make  the 
liankrupt  Law  an  en«j:ine  of  oppression  and  injustice. 
It  would  in  fact  have  the  effect  of  ])rodu(in«i-  bank- 
rujjtcy  in  many  cases  where  it  might  otherwise  be 
avoided." 

In  Stucky  vs.  Masonic  Savings  Bank,  108  U.  S.  74, 
in  referring  to  the  Grant  case,  Mr.  Justice  Miller,  speaking 
for  the  Court,  said : 

"The  whole  matter  turns  upon  the  question 
whether,  Krieger  who  acted  almost  alone  for  the 
bank  had  reasonable  ground  to  believe  that  Melter 
was  insolvent  at  the  time  the  mortgages  were  made. 
The  District  eJudge  who  decided  that  he  had  such 
reasonable  ground,  does  not  seem  to  have  given  due 
weight  to  the  principles  of  the  case  of  Grant  vs  Na- 
tional Bank  decided  by  this  court,  and  reported  in 
97  T'.  S.  80,  a  case  which  was  fully  considered  and 
which  has  since  been  followed  bv  us  as  a  leading  one 
on  the  subject. 

"That  case  establishes  the  doctrine  that  a  creditor 
dealing  with  a  debtor  whom  he  mav  suspect  to  be  in 
failing  circumstances,  but  of  which  he  has  no  suffi- 
cient evidence  may  receive  payment  or  security  with- 
out violating  the  bankrupt  law." 

And  see 

Powell  vs.  Gate  City  Bank,  178  Fed.  609. 

In  re.  Eggert,  98  Fed.  843. 

In   re.   Pfaffinger,   154  Fed.   523. 

We  think  the  case  at  bar  falls  within  the  rule  laid  down 
by  these  cases  and  that  the  evidence  shows  the  officers 
of  both  banks  believed  at  the  time  the  Stockgrowers  Bank's 
mortgage  was  taken  that  Trathen  would  be  able  to  "pull 
through"  if  helped  over  a  temporary  difficulty. 

The  burden  is  admittedly  upon  the  trustee  here  to  prove 
that  the  banks  had  reasonable  cause  to  believe  Trathen  to 
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be  insolvent  and  having,  as  we  believe,  failed  to  make  that 
proof,  no  decree  could  properly  be  rendered  against  either 
defendant. 

II. 

If  your  Honors  take  the  view  that  the  First  National 
Bank  for  some  reason  wished  to  make  its  position  more 
secure  and  to  that  end  made  some  undisclosed  arrangement 
with  the  Stockgrowers  Bank  whereby  the  latter  made  the 
Trathen  loan  but  really  for  the  other  bank,  then  the  situa- 
tion is  this : 

The  First  National  is  indeed  chargeable  with  the  acts 
of  the  Stockgrowers  Bank  and  the  mortgage  taken  by  that 
bank  would  in  reality  become  that  of  the  First  National. 
Thus  the  First  National  Bank  would  not  have  changed  its 
position  through  the  transaction.  Its  new  mortgage  would 
be  a  renewal  of  its  old  one.  But  such  a  renewal  is  not 
within  the  Bankruptcy  Act. 

The  rule  is  analogous  to  that  relating  to  an  exchange 
of  securities  with  respect  to  which,  in  Sawder  vs.  Turpin, 
91  U.  S.  114,  the  Court  said : 

"It  is  too  well  settled  to  require  discussion,  that 
an  exchange  of  securities  within  the  four  months  is 
not  a  fraudulent  preference  within  the  meaning  of 
the  bankrupt  law,  even  when  the  creditor  and  the 
debtor  know  that  the  latter  is  insolvent,  if  the  security 
given  up  is  a  valid  one  when  the  exchange  is  made, 
and  if  it  be  undoubtedly  of  equal  value  with  the  se- 
curitv  substituted  for  it." 

Stewiart  vs.  Piatt,  101  U.  S.  731. 

And  see  in  re.  Reese-Hammond  R.  B.  Co.  181  Fed.  641. 

If  it  be  urged  that  the  Stockgrowers  Bank's  mortgage 
secures  a  larger  debt  than  the  older  mortgage  did,  it  is  re- 
plied that  tliis  would  affect  the  excess  only. 

The  First  National  Bank  had  a  mortgage  for  |1,700.00 
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and  it  received  from  the  Stockgrowers  Bank  |2,294.35. 
The  excess  is  therefore  |594.36,  while  the  decree  against 
the  First  National  Hank  is  for  |2,465.18,  exclusive  of 
interest  and  costs,  a  sum  nearly  two  hundred  dollars  more 
than  the  amount  it  is  claimed  it  received  as  a  preferential 
payment. 

Again,  it  may  be  urged  that  the  later  mortgage  covers 
some  property  not  included  in  the  first.  Doubtless  this 
is  true,  though  it  does  by  no  means  clearly  appear  so 
from  the  evidence.  But  the  burden  was  on  the  trustee  to 
show  such  facts  as  would,  warrant  the  Court  in  setting 
aside  the  Stockgrowers  Bank's  mortgage.  The  testimony 
of  his  own  witnesses  while  testifying  in  his  behalf  had 
shown  all  the  facts  and  circumstances :  that  the  First  Na- 
tional Bank  held  a  mortgage  on  the  stock  and  that  the  new 
mortgage  was  taken  on  practically  the  same  stock,  secur- 
ing, so  far  as  Trathen  was  concerned  practically  the  same 
debt.  If  the  latter  mortgage  was  voidable  as  to  any  part 
of  the  debt  or  as  to  any  part  of  the  stock,  the  burden 
was  on  the  trustee  to  show  what  part  that  the  Court  might 
do  justice  as  among  the  parties  before  it. 

III. 

It  was  claimed  bv  counsel  in  tlie  court  below  that  the 
mortgage  to  the  SS^grMfe^^nliank,  was  void.  Such  is 
not  the  law  nor  did  the  Court  below  so  rule.  It  is  true 
the  mortgage  contained  no  provision  for  the  application 
of  the  proceeds  of  the  sales  of  the  mortgaged  property 
upon  the  debt;  but  it  is  also  true  that  the  bank  took 
possession  of  the  mortgaged  property  some  time  prior  to 
the  filing  of  the  petition  in  bankruptcy.  This,  under  the 
Idaho  decisions,  cured  any  such  defect. 
Ryan  vs.   Rogers,   14   Ida,   309. 


in 

Dittemore  vs.  Cable  Milling  Co.  16  Ida.  298. 
Martin  vs.  HoUoway,  16  Ida.  513. 

If  it  be  contended  that  such  possession  must  be  taken 
with  the  consent  of  the  mortgagor  and  not  in  hostility  to 
him  and  that  here  the  property  was  seized  by  the  sheriff,  it 
is  replied  that  there  is  abundant  evidence  to  show  that  this 
was  done  with  Trathen's  acquiesence  rather  than  other- 
wise (p.  55).  The  rule  so  contended  for  would  doubtless 
be  correct  if  the  mortgage  were  void  as  between  the  parties ; 
then  the  mortgagee's  lien  would  indeed  depend  wholly 
upon  his  possession  secured  with  the  consent  of  the 
mortgagor.  But  where  the  mortgage  is  good  as  between 
the  parties  and  is  void  only  as  to  attaching  creditors  and 
the  like,  the  necessit}^  for  possession  on  the  part  of  the 
mortgagee  exists  only  where  it  is  sought  to  cut  off  claims 
about  to  be  made  liens  upon  the  property.  Possession  is 
not  required  as  against  general  creditors. 

It  is  true  the  filing  of  the  petition  in  bankruptcy  upon 
which  an  adjudiciation  follows  gives,  for  some  purposes, 
the  same  rights  as  an  attachment  lien,  but  here  the  petition 
was  not  filed  until  the  property  was  already  in  the  sheriff's 
possession.  Trathen  himself  testified  that  at  the  time  or 
shortly  before  the  foreclosure  proceedings  he  urged  the 
bank  to  take  possession. 

The  entire  question  would  seem  to  be  set  at  rest  by 
the  decisions  'of  the]  Supreme  Court  of  Idaho  in  the 
cases  ,cited   above. 


IV. 


It  must  not  be  overlooked  that  the  net  result  of  the  entire 
transaction  was  to  leave  the  debtor's  estate  in  practically 
the  same  condition  as  prior  thereto.  There  had  been  prac- 
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tically  no  diminution  of  his  estate.  There  Avas  therefore 
no  voidable  preference. 

National  Bank  of  Newport  vs.  National  H.  C.  Bank, 
225  U.  S.  178. 

New  York  C.  N.  Bank  vs  Massey,  192  U.  S.  138. 

Nor  must  it  be  forgotten  that  there  is  involved  in  this 
case  no  element  of  fraud.  The  defendants  had  a  perfect 
right  to  take  security  for  the  debt  due  from  Trathen.  Even 
had  they  known  he  was  insolvent  at  the  time,  still  there 
was  no  actual  fraud.  (Coder  vs.  Arts,  213  U.  S.  223.)  The 
mortgage  was  good,  unless  bankruptcy  supervened  and  the 
transfer  was  avoided  at  the  suit  of  the  trustee. 
We  ask  that  the  decree  be  reversed. 

Respectfully  submitted, 

E.  M.  WOLFE, 
WYMAN  &  WYMAN, 
Appellants'  Solicitors. 


IN  THE 

United  States  Circuit  Court 
of  Appeals 

For  the  Ninth  Circuit 


STOCKGROVVERS  STATE  BANK  OF  MOUNTAIN 
HOME,  a  Corporation,  and  THE  FIRST  NA- 
TIONAL BANK  OF  MOUNTAIN  HOME,  a  Cor- 
poration, 

Appellants 

vs. 
CHARLES    E.    CORKER,    Trustee     of     the    Estate    of 
Thomas  Trathen.  a  Bankrupt, 

Appellee. 


APPELLEE'S  BRIEF 


Upon  appeal  from  the  United  States  District  Court  for  the 
District  of  Idaho,  Southern  Division 


HARRY  S.  KESSLER, 

W.  C.  HOWIE, 

Appellee's  Solicitors. 


SEP  2  6  1914 


^VM 


IN  THE 

United  States  Circuit  Court 
of  Appeals 

For  the  Ninth  Circuit 


STOCKGROWERS  STATE  BAXK  OF  MOUNTAIN 
HOME,  a  Corporation,  and  THE  FIRST  NA- 
TIONAL BANK  OF  MOUNTAIN  HOME,  a  Cor- 
poration, 

Appellants 
vs. 

CHARLES  E.  CORKER.  Trustee  of  the  Estate  of 
Thomas  Trathen,  a  Bankrupt, 

Appellee. 


APPELLEE'S  BRIEF 


Upon  appeal  from  the  United  States  District  Court  for  the 
District  of  Idaho,  Southern  Division 


STATEMENT  OF  THE  CASE. 
This  action  was  instituted  by  appellee  as  trustee  in 
bankruptcy  to  recover  from  the  appellants  for  the  benefit 
of  creditors  of  the  l^ankrupt  estate  the  possession  of,  or  in 
lieu  thereof,  the  value  of  the  stock  of  furniture  and  the 
notes  and  accounts  which  constituted  the  entire  estate  of 
one  Thomas  Trathen,  the  b'lnkrupt.     The  trial  Court,  af- 


ter  hearing  the  evidence,  entered  its  decree  (p.  23)  to  the 
effect  that  the  chattel  mortgage  and  the  foreclosure  pro- 
ceedings thereunder  taken  by  the  Stockgrowers  State 
Bank,  one  of  the  appellants,  created  a  voidable  preference, 
and  ordered  the  defendant  to  redeliver  the  property  to  the 
plaintiff  within  twenty  days  of  the  date  of  the  decree,  and 
if  it  should  not  be  so  re-delivered  that  plaintiff  should 
have  judgment  therefore  in  the  sum  of  $2465.18,  which 
was  found  to  be  the  value  of  the  property. 

We  agree  with  counsel  for  appellant  in  their  statement 
that  "there  is  no  serious  dispute  as  to  the  facts,"  but  a 
fuller  statement  of  the  facts  than  set  forth  in  their  brief  will 
mar  the  picture  of  innocence  tliat  their  narration  of  the 
transaction  portrays. 

Mountain  Home.  Idaho,  the  place  where  the  events  oc- 
curred that  led  to  this  controversy,  is  a  country  town  in 
which  there  was  located  at  that  time  but  two  furniture 
stores  and  two  banks.  These  two  banks,  the  appellants 
here,  seemed  to  have  caught  the  financial  spirit  of  the  age. 
R.  B.  Chattin.  president  of  the  First  National  Bank,  was  a 
director  in  the  Stockgrowers  Bank.  Will  T.  Montgomery, 
assistant  cashier  of  the  First  National  Bank,  was  also  a 
director  in  the  Stockgrowers  Bank,  and  R.  W.  Smith,  the 
vice  president  of  the  Stockgrowers  Bank,  was  an  active 
stockholder,  although  not  an  officer,  in  the  First  National 
Bank,  and  Mr.  L.  B.  Cireen  was  the  attorney  for  both 
banks.  The  particular  activity  of  these  four  men  through- 
out the  transaction,  as  disclosed  by  the  evidence,  should 
be  noted. 

Mr.  Trathen.  the  bankrupt,  had  l)een  in  the  furniture 
business  at    Mountain   Home   for  a   number  of  rears  and 


had  been  (loinji^  his  l^anking-  with  the  h'irst  National  Bank 
prior  to  July   13th.    l^Ml.     The  other  furniture  store,  to- 
wit.  the  Thompson   luirniture  Company,  of  which  Mr.  G. 
\\  .  Herder  was  manai^er  had  been  doin<^  its  banking  busi- 
ness with  the  Stocki;rowers  IJank  prior  to  July  13th.  1911. 
Both   of   these   furniture   houses   were    rather   heavily    in- 
debted to  their  respective  banks.      Mr.  Trathen  owed  the 
First  National  two  notes,  one  for  Seventeen  Hundred  Dol- 
lars  ($1700),  very  doubtfully  secured,  and  one  for    Five 
Hundred  Dollars  ($500).  and  there  was  some  accrued  iiH 
terest   on   both.     The  Thompson    Furniture    Co.    was   in- 
debted to  the  Stockgrowers  State  Bank  on  an  unsecured 
note  for  $3400.00.  and  interest,  besides  a  little  overdraft. 
Business  conditions  with  Mr.  Trathen  were  not  satisfac- 
tory at  that  time,  and  Mr.  E.  M.  Wolfe,  another  attorney 
of  the  towm.  received  for  collection  from  certain  creditors 
of  Mr.  Trathen  various  claims,  which  amounted  to  some- 
thing over  $800.00.     ^Ir.  Wolfe  was  pressing  these  claims 
for  collection  and  Mr.  Trathen.  in  order  to  satisfy  the  de- 
mands of  Mr.  Wolfe,  went  to  his  bank,  the  First  National, 
and  applied  for  an  additional  loan.     Mr.   Austin,  cashier 
of  the  First  National  Bank  testified  as  follows  (pp.  31-32) : 

"He  wanted  more  money  to  take  up  some  of  these 
sight  drafts  to  put  his  business  in  better  condition.  * 
*  *  In  a  general  way  I  discussed  with  the  officers 
and  directors  of  my  bank  the  fact  that  Trathen  want- 
ed more  money  and  merely  in  a  general  way  called  at- 
tention to  the  facts  these  drafts  were  out.  Mr.  Chat- 
tin  was  one  of  the  directors  to  whom  I  spoke.  I  con- 
sidered the  Trathen  account  unsatisfactory  because  I 
had  made  demands  for  accrued  interest  and  it  was  not 
forthcoming.  I  imagine  I  had  investigated  his  assets 
and  knew  practically  whit  they  consisted  of.     I  pre- 


sume  I  advised  the  board  of  directors  as  to  what  his 
property  consisted  of,  though  I  cannot  say  positively." 

Mr.  L.  B.  Green,  the  attorney  for  both  banks,  in  testify- 
ing as  to  what  occurred  after  Air.  'i'rathen  made  his  appli- 
cation for  an  additional  loan,  said  (p.  47): 

"There  was  a  meeting  of  the  directors  of  the  First 
National  and  Mr.  Chattin  phoned  me  to  come  down 
and  I  think  instructed  me  to  prepare  notes  and  mort- 
gages to  include  the  Trathen  debt  at  that  bank  and 
some  debts  Mr.  Wolfe  had.  I  went  with  Mr.  Trathe  i 
to  get  the  amount  of  these  debts  when  the  cashier  lo'l 
me  I  need  not  draw  the  papers,  and  I  did  not.  I  think 
Mr.  Chattin  was  the  next  one  who  spoke  to  me  about 
the  matter.  He  said  he  was  trying  to  get  the  loan  for 
Trathen  at  the  Stockgrowers'  State  Bank,  and  it  may 
have  been  three  or  four  days  after  that  when  he  told 
me  to  draw  the  papers  for  the  Stockgrowers  State 
Bank  and  to  cover  the  amount  of  the  debts  Wolfe  had 
and  that  held  by  the  First  National." 

Tt  thus  appears  that  the  First  National  Bank  had  de- 
cided to  make  the  additional  loan  and  instructed  its  attor- 
ney to  prepare  the  papers  and  then  afterwards  fell  upon  a 
new  plan.  For  some  reason  not  explained,  and  after  sev- 
eral days  of  deliberation,  the  uni(|ue  plan  was  evolved  of 
switching  the  accounts  of  the  two  furniture  houses.  .\c- 
cordingly.  in  the  language  of  Mr.  Herder,  the  man:iger  of 
the  Thompson  Furniture  Co.  ( i)p.  32-33): 

"The  Stockgrowers  Bank  called  the  loan  and  I  got 
the  money  from  the  other  l)ank  to  pay  them  by  a 
loan  secured  by  a  mortgage.  I  did  not  have  the 
ready  monev  to  meet  the  Stockgrowers'  loan,  and  in 
looking  around  for  another  loan,  Mr.  Montgomery 
suggested  that  1  might,  or  could,  get  it  from  the  First 
Nntioird  Rank,  nnd  T  \<^nk  it  up  with  Montgomery  nnd 


Chattin  ami  the  bank  y;-ave  nic  the  loan.  I  gave  addi- 
tional security  and  the  Stockgorwers'  loan  was  paid 
that  way.  Mr.  Montgomery  suggested  to  me  that  I 
could  gel  this  loan  in  my  place  of  business,  and  then  I 
met  Montgomery  and  Chattin  and  one  or  two  other 
officers  of  the  bank.  I  was  called  in  by  them  after  I 
had  been  talking  with  Montgomery.  Montgomery, 
Chattin  and  .\ke  were  in  there  part  of  the  time,  and 
also  Roscoe  Smith.  Montgomery  did  most  of  the  talk- 
ing, stating  that  the  Slockgrowers  wanted  the  loan 
paid  and  that  the  First  National  would  give  me  the 
money.  Mr.  Smith  informed  me  that  they  could  not 
any  longer  carry  me.  *  *  *  j  believe  Chattin 
and  Montgomery  did  the  talking  principally.  *  *  * 
Montgomery  was  the  first  man  who  suggested  my  get- 
ting the  loan  at  the  First  National  Bank." 

It  thus  appears  that  the  Thompson  Furniture  Co..  al- 
though in  no  particular  financial  difficulty,  was  notified 
that  it  must  settle  its  account  with  the  Stockgrowers  State 
Bank,  and  concurrently  with  this  demand  was  the  sug- 
gestion that  the  First  National  Bank  would  supply  its 
needs.  Mr.  Trathen  in  turn  was  notified  that  his  applica- 
tion for  an  additional  loan  made  at  the  First  National 
Bank  had  been  denied,  but  he  was  also  notified  at  the  same 
time  that  the  Stockgrowers  Bank  would  furnish  him  the 
necessary  money.  Mr.  Trathen  did  not  make  application 
for  a  loan  to  the  Stockgrowers  State  Bank.  As  a  result  of 
this  pre-arranged  plan,  carried  out  principally  by  the  three 
men  above  named,  that  were  jointly  active  in  both  banks, 
and  Mr.  Green,  the  attorney  for  the  two  banks,  the  neces- 
sary papers  were  drawn  and  notes  and  chattel  mortgages 
were  executed  by  both  furniture  houses  to  the  respective 
banks  designated  by  the  jointly  interested  committee. 
Kach  furniture  house  gave  its  new  note  secured  bv  a  chat- 


tel  mortgage  on  its  entire  assets  to  its  new  involuntarily 
selected  bank.  These  papers  were  all  executed  on  July 
13th,  1911.  It  appears,  however,  that  the  accounts  were 
not  transferred  on  the  books  of  the  banks  until  about  three 
weeks  later,  but  nevertheless  the  switch  was  made  on  the 
same  day,  to-wit,  August  5th,  1911. 

It  also  appears  that  over  two  years  before  this  eventful 
13th  day  of  July.  1911.  Mr.  Trathen  borrowed  $1700.00 
from  the  First  National  Bank,  furnished  two  endorsers, 
to-wit :  W.  D.  Evans  and  John  Owens.  These  endorsers, 
to  secure  themselves,  in  .April.  1909.  took  a  mortgage  on 
the  Trathen  stock  of  furniture.  This  mortgage  was  never 
renewed  and  no  steps  were  ever  taken  by  the  mortgagees 
to  exercise  any  rights  under  it.  But  on  the  13th  day  of 
June,  just  one  month  prior  to  the  interesting  transaction 
of  July  13th.  this  mortgage  for  some  peculiar  reason  was 
assigned  by  the  mortgagees  to  the  First  National  Bank 
(testimony  of  Mr.  Trathen.  p.  39).  This  is  significant,  as 
suggesting  that  there  was  some  contemplation  of  financial 
difficulty  at  that  time.  Furthermore,  Mr.  Trathen,  dur- 
ing the  several  years  that  he  was  banking  at  the  First  Na- 
tional Bank  had  furnished  \arious  statements  in  writing 
of  his  financial  condition.  The  last  statement  that  appel- 
lants introduced  enumerating  his  assets  and  lial)ilities  was 
given  January  12th.  1910  (p.  42).  Earlier  statements  are 
set  forth  on  pages  49  and  50.  Mr.  Trathen  testified 
(p.  39): 

"I  don't  know  as  any  exact  inventory  was  taken  at 
the  time  of  giving  the  mortgage.  I  think  somewhere 
about  a  month  or  two  before  that  time  I  did  make  a 
statement  to  the  bank  as  nearly  as  I  c:\u  get  at  it  as  1(» 
what  the  invcntorv  did  amount  to." 


If  this  statement  referred  to  l)y  Mr.  Trathen  was  in 
writing:  it  was  not  produced,  for  some  reason,  by  appel- 
lants. It  will  be  noted  that  the  three  statements  intro- 
duced by  ai)pellants  do  not  materially  differ.  They  all 
slu)w  that  the  home  was  too  heavily  mortgaged  to  be  avail- 
able as  an  asset.  The  furniture,  valued  at  $2000.00  and 
$2200.00.  was  exempt,  and  the  merchandise  indebtedness 
was  50  per  cent  of  the  inventory,  which  to  an  experienced 
business  man  is  known  to  be  about  the  full  value  of  an  old 
stock.  The  only  other  assets  listed  are  the  Sunnyside  wa- 
ter right  and  the  Great  Western  note  and  some  book  ac- 
counts. The  Great  Western  notes  were  conditional  upon 
the  completion  of  the  segregation  of  an  irrigation  project, 
which  was  an  apparent  failure  long  before  July,  1911  (pp. 
43-44)!  The  desert  entry  and  water  rights  thereunder 
never  had  any  other  than  a  speculative  value.  (See  testi- 
mony of  Mr.  Norrell,  pp.  45-46).  The  officers  in  both 
banks  were  acquainted  with  the  fact  that  Mr.  Wolfe  had 
a  list  of  accounts  and  was  pressing  them  for  collection. 
The  note  and  mortgage  given  to  the  Stockholders  State 
Bank  covered  not  only  the  amount  Trathen  was  owing 
the  First  National  Bank,  but  also  the  amount  of  Mr. 
Wolfe's  accounts.  Mr.  Wolfe  receipted  the  accounts,  al- 
though he  never  received  anything  for  his  clients. 

.\fter  this  mortgage  was  given,  Mr.  Trathen  kept  the 
store  open  and  made  daily  sales  and  purchases  in  the  ordi- 
nr.ry  course  of  business,  but  never  at  any  time  accounted 
to  the  mortgagee  for  such  daily  sales  as  required  1)y  the 
mortgage.  About  sixty  days  after  this  mortgage  was 
given,  the  Stockgrowers  Bank  proceeded  to  foreclose,  and 
on   October  2d  the  sheriff  sold  the  stock  and  the  Stock- 


growers  State  Bank  l)id  it  in  for  $2465.18,  the  inventory 
value.  On  October  23d  following,  Mr.  Trathen  was  ad- 
judged a  bankrupt,  and  the  appellee,  Mr.  Corker,  was 
elected  trustee.  He  made  demand  for  the  possession  of 
this  stock.  The  Stockgrowers  State  Bank  referred  him  to 
their  attorney,  Mr.  Green,  and  when  he  saw  Mr.  Green 
regarding  it,  he  was  advised  that  the  bank  had  the  prop- 
erty storing  it,  "waiting  for  somebody  to  raise  a  rough 
house"  (p.  29).  It  clearly  appears  that  Mr.  Trathen  was 
bankrupt  on  and  for  a  considerable  time  prior  to  July  13th 
and  that  there  are  no  assets  available  for  other  creditors 
of  the  bankrupt  estate  unless  the  execution  sale  is  set  aside. 


RECORD  CORRFXTED. 
The  error  in  printing  the  record  originally  referred  to 
on  page  8  of  the  appellant's  brief,  has  been  corrected  by 
reprinting    pages   29,    30,    30a    and    30b,    and    eliminating 
pages  51  and  52  of  the  record  as  originally  printed. 


.ARGUMENT. 
Counsel  for  appellant  seem  to  base  their  claim  for  a  re- 
versal of  the  judgment  largely  on  the  ground  that  the 
First  National  Bank  was  secured  at  lea"st  to  the  extent  of 
$1700.00  through  their  right  of  subrogation  under  the  Ev- 
ans and  Owens  mortgage,  which  was  executed  in  .April, 
1909.  Our  reply,  however,  is  that  that  mortgage  was  of 
no  value  as  security  to  the  First  National  Bank  for  two 
reasons.  In  the  first  plice,  this  mortgage  was  executed 
two  years  and  three  months  prior  to  July  13th.  1911,  on  a 
stock  of  merchandise  that  was  being  disposed  of  daily,  in 


the  ordinary  course  of  business,  and  being  replenished  as 
necessary  from  time  to  time  to  keep  the  stock  at  its  nor- 
mal value.     The  morlgaoo  did  not  and  could  not  have  le- 
gally covered  the  after  acquired  stock.     There  is  nothing 
in  the  e\idence  to  show  what  portion  of  the  stock  origi- 
nally mortgaged  remained  ir.  the  store  on  July  13th.  and 
there  is  no  apparent  way  by  which  the  mortgagees  or  the 
First  National  Bank  could  have  selected  the  original  stock 
if  any  remained,  so  that  Evans  and  Owens  in  fact  had  no 
security  on   the   date   in   question    (Ryan   vs.    Rogers.    14 
Idaho,  309.  94  Pac.  427).     .Vnd  secondly,  the  Evans  and 
Owens  mortgage  made  no  provision  for  the  application  of 
the  proceeds  of  the  sales  to  the  mortgage  indebtedness, 
and  was  therefore  void  as  to  creditors.     It  is  probably  true 
as  between  the  mortgagor  and  the  mortgagee  such  a  mort- 
gage was  valid  as  to  such  stock  that  it  actually  covered, 
and  such  mortgage  might  have  become  valid  as  against 
creditors  by  the  taking  possession  by  the  mortgagees.  But 
possession   under  that    mortgage  was   never  at   any   time 
taken,  so  that  so  far  as  the  rights  of  creditors  are    con- 
cerned that  old  mortgage  never  was  of  any  force  and  ef- 
fect and  never  became  a  lien  superior  to  or  ahead  of  the 
rights  of  other  creditors.     We,  therefore,  submit  that  when 
counsel  declare  that  the  strength  of  the  position  of    the 
Kirst  National  Bank  is  based  on  this  mortgage  they  have, 
indeed.  laid  their  foundation  on  shifting  sand.     The  rights 
rnder  this  mortgage  must  be  determined  by  the  laws  of  the 
State  of  Idaho.  :ind  the  case  of  Ryan  vs.  Rogers,  supra,  we 
believe  thoroughly  disposes  of  their  contention  in  that  re- 
gard.    It  will  be  noted  that  in  the  case  just  cited  a  trustee 
in  l)ankruptcy  was  the  plaintiff  in  the  action  against  the 
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sheriff,  who  was  hokhng  the  stock  of  merchandise  by  vir- 
tue of  possession  secured  under  a  chattel  mortgage.  In 
the  opinion  on  rc-hearing.  Justice  SuHivan,  in  quoting 
from  the  Supreme  Court  of  Aiontma  in  reference  to  a 
mortgage  on  a  stock  of  merchandise  which  w^as  being  sold 
in  the  ordinary  course  of  business  long  after  maturity, 
said  that  a  mortgage  under  such  facts  and  circumstances 
"becomes  a  mere  sham,  a  mere  appearance,  a  delusion  as- 
serting in  form  what  is  not  a  fact."  We  would  suggest  to 
counsel  in  their  own  language,  that  it  is  of  the  utmost  im- 
portance to  a  correct  understanding  of  the  situation  to 
realize  the  weakness  of  the  position  of  the  First  National 
Bank  at  that  time,  and  to  view  its  subsequent  action  and 
to  judge  its  motives  from  that  standpoint.  The  fact  that 
the  bank  took  an  assignment  of  this  old  mortgage  on  June 
13th,  1911,  forcibly  suggests  that  possibly  they  intended 
to  exercise  for  their  protection  some  contemplated  right  of 
possession  thereunder  which  they  later  concluded  to  be 
worthless. 

We  wish  to  correct  counsel's  statement  on  page  10  of 
their  brief  that  application  was  made  to  the  Stockgrowers 
Bank.  The  record  discloses  that  Mr.  Trathen  made  ap- 
plication only  to  the  First  National  Bank  for  the  additional 
loan  and  went  into  detail  with  that  bank  as  to  his  finances, 
and  in  his  own  words,  this  is  what  happened  (p.  53): 

"I  think  two  or  three  diiys  afterwards  Green  noti- 
fied me  that  I  was  wanted  at  the  Stockgrowers  State 
and  I  went  there,  but  they  were  busy  and  did  not  want 
me  just  then.  They  notified  me  that  Mr.  Green  would 
attend  to  the  business,  :\n(\  the  loan  would  be  granted 
and  the  Stockgrowers  State  Bank  would  take  up  the 
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mortgage  in  place  of  the— and  take  up  the  First  Na- 
tional account." 

REASONABLE  CAUSE  TO  BELIEVE 
We  have  no  quarrel  with  the  authorities  cited  by  coun- 
sel defining  what  is  meant  by  "reasonable  cause  to  be- 
lieve" as  used  in  Section  60-b  of  the  Bankruptcy  Act  as 
amended  by  the  Act  of  June  25th,  1910,  except  that  the 
cases  cited  omit  the  one  feature  of  the  rule  that  is  particu- 
larly applicable  to  the  facts  in  this  case.  I  refer  to  the  idea 
of  constructive  notice.  Loveland  on  Bankruptcy,  Section 
508.  page  1010.  states  the  law  thus: 

"Constructive  notice  is  sufficient,  upon  the  ground 
that  when  a  party  is  about  to  perform  an  act  by  which 
he  has  reason  to  believe  that  the  rights  of  a  third 
party  may  be  affected,  an  inquiry  as  to  the  facts  is  a 
moral  duty  and  diligence  an  act  of  justice.  Whatever 
fairly  puts  a  party  upon  inquiry  is  sufficient  notice 
where  the  means  of  knowledge  are  at  hand  and  if  the 
party  under  such  circumstances  omits  to  inquire  and 
proceeds  to  receive  the  transfer  or  conveyance,  he 
does  so  at  his  peril,  as  he  is  chargeable  of  knowledge 
and  of  all  the  facts  which  bv  a  proper  inquiry  he  might 
have  ascertained  *  ^-  *  The  plea  of  ignorance  on 
the  part  of  the  creditor  will  not  relieve  him  of  liabil- 
ity when  a  small  amount  of  inquiry  would  have  given 
all  the  necessary  information." 

Or.  as  stated  by  the  Supreme  Court  of  Minnesota  in  the 
case  of  Galbraith  vs.  Whitaker.  119  Minn.  447,  138  N.  W. 
772,  43  L.  R.  A.  (X.  S.)  427: 

"The  rule  is  that  facts  which  are  sufficient  to  put  an 
ordinarily  prudent  man  upon  inquiry  as  to  his  debtor's 
solvency  charge  such  person,  when  they  come  to  his 
notice,  with  all  the  knowledr^e  he  could  have  acquired 
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by  the  exercise  of  reasonable  diligence.     McElvain  v. 
Hardesty,  94  C.  C.  A.  399,  169  Fed.  31." 

"A  creditor  who  receives  a  transfer  from  a  bank- 
rupt with  knowledge  that  he  was  unable  to  pay  his 
debts  and  had  abandoned  his  business  is  chargeable 
with  knowledge  of  all  the  facts  which  by  a  proper  in- 
quiry he  might  have  ascertained." 

Russell's  Trustee  vs.  Mayiield  Lbr.  Co.  ,Ky. 
Court  of  Appeals.  March,  1914).  32  Am.  B. 
R.  357. 

"It  is  sufficient  if  the  circumstances  are  such  as 
would  lead  an  ordinary  man  to  the  conclusion  that  his 
debtor  is  insolvent." 

Rogers  vs.  American  Halibut  Co.  (Mass.  Sup. 
Jud.  Ct.)  31  Am.  B.  R.  576. 

See  also  Batchilder  vs.  Home  National  Bank  of 
Milford.  (Mass.  Sup.  Jud.  Ct.  June,  1914)  ?>2  Am.  B. 
R.  555. 

"The  Circuit  Court  of  Appeals  will  not  disturb  a 
judgment  of  the  District  Court  unless  it  is  overborne 
by  the  clear  weight  of  the  exidence  as  disclosed  by  the 
record." 

Carev  vs.  Donahue  (U.  S.  Circuit  Ct.  of  .Vppeals 
Sixth  Circuit)  31  Am.  B.  R.  210;  209  Fed.  Rep. 
328. 

See  also  Eau  Claire  Xat.  Bank  vs.  Jackman,  204 
U.  S.  522.  51  Law.  Fd.  596. 

We  urge  that  the  appellants  in  this  case  when  the  mort- 
gage was  executed  on  Julv  13tli,  1911.  not  only  had  rea- 
sonable cause  to  believe  that  tlie  defendant  was  insolvent 
and  that  this  mortgage  would  give  them  a  greater  per- 
centage on  their  debt  than  other  creditors,  but  also  that 
the  onlv  reasonable  conclusion  from  the  evidence  is    that 
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they  positively  knew  that   Mr.  TrathcMi  was  insolvent  and 
that  this  transfer  would  act  as  a  preference.     It  must  be 
bom  in  mind  that  the  orioinal  $1700.00  loan  had  been  car- 
ried twenty-seven  months  and  had  not  only  not  been  re- 
duced, but  an  additional  $500.00  had  been  borrowed.  The 
cashier  had  made  demands  for  interest  that  had  not  been 
met.      The   bank    had   kept   itself   posted   as   to  Trathen's 
financial   conditions    l)y   repeated    statements.     According 
to  Mr.  Trathen,  one  of  these  was  furnished  only  a  month 
or  two  before  the  date  in  question.     It  does  not  appear 
that  any  of  these  statements  were  false  except  as  to  the 
estimated  value  placed  on  the  several  assets  enumerated. 
The  officers  of  the  bank  must  have  known  the  actual  value 
of  the  several  items  specified.     Referring  to  the  statement 
of  January  1st,  1910,  as  business  men,  they  knew  that  the 
stock  of  furniture  was  actually  not  worth  near  the  inven- 
toried value.     The  figures  show  that  the  house  was  en- 
cumbered for  practically  all  it  was  worth,  and  living  in  a 
small  town,  the  bank  undoubtedly  knew  that  one  of  the 
mortgages  on  the  house  had  been  foreclosed  and  that  it 
had  been  S9ld  by  the  sheriff  under  foreclosure  on  April 
7th.    1911.     They  knew   the  value  of  the  two  lots  listed 
and  may  or  may  not  have  known  that  the  title  was  im- 
perfect.    They  knew  the  household  furniture  was  exempt 
and  could  not  be  considered  as  an  asset.     They  must  have 
known  the  Great  Western  Sugar  Co.  note  was  valueless 
and   that   the   Sunnyside   project,   under  which   the   water 
rights  were  listed,  was  defunct.     They  knew  that  Trathen 
was  owing  them  about  $2300.00  and  that  Mr.  Wolfe  had 
$800.00  in  claims,  so  if  they  mide  any  calculation  as  to  the 
assets  and  liabilities  thev  coidd  not  have  determined  oth- 
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erwise  than  that  Mr.  Trathen  was  insolvent.  That  they 
had  made  such  calculation  must  be  assumed  when  they 
were  interested  to  the  extent  of  $2300.00  and  without  se- 
curity. That  they  were  worried  about  the  position  they 
were  in  is  indicated  by  the  fact  that  they  secured  an  as- 
signment of  the  Evans  and  Owens  worthless  mortgage 
only  a  month  before.  That  drafts  were  coming  in  for  pay- 
ment of  merchandise  and  were  not  l^eing  honored  and  that 
Attorney  Wolfe  was  demanding  payment  of  various 
claims  which  Mr.  Trathen  could  not  meet  must  have  ex- 
cited their  interest,  and  when  an  application  was  made  for 
a  further  loan  to  meet  these  demands  as  reasonable  busi- 
ness men  they  could  not  have  done  otherwise  than  to  make 
a  sufficient  investigation  to  become  acquainted  with  the 
actual  condition.  In  fact,  Mr.  Austin,  the  cashier  of  the 
First  National  Bank,  hesitatingly  admitted  (p.  32)  : 

"I  imagine  I  had  investigated  his  assets  and  knew 
practically  what  they  consisted  of.  I  presume  I  ad- 
vised the  board  of  directors  as  to  what  his  property 
consisted  of,  though  I  cannot  say  positively." 

Mr.  Chattin  is  particularly  named  as  one  of  the  several 
directors  to  whom  Mr.  Austin  spoke  about  the  drafts  be- 
ing out.  and  the  unsatisfactory  condition  of  the  account. 
So  we  submit  that  these  directors  of  the  First  National 
Bank  knew  of  the  insolvency  of  Mr.  1^-athen  or  at  least 
if  they  didn't  know  it  in  fact  they  were  acquainted  with 
sufficient  facts  to  put  any  reasonably  prudent  body  of  men 
on  inquiry. 

Furthermore,  if  they  difln't  know  tlie  actual  conditions 
or  have  reasonable  cause  to  believe  that  Trathen  was  in- 
solvent, whv  did  thev  switch  the  accounts  of  the  two  fur- 
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nilure  houses  That  was  an  act  most  unusual.  It  certainly 
was  not  done  except  for  a  purpose,  and  appellants  certainly 
make  no  satisfactory  explanation.  The  reasonable  infer- 
ence must  be  that  they  thought  by  doing  so  the  loan  of  the 
Stockgrowers  Bank  might  be  classed  as  an  advance  for  a 
present  consideration  rather  than  as  a  settlement  of  a  pre- 
existing debt.  Then  there  is  another  significant  fact.  Af- 
ter the  foreclosure  proceedings,  the  Stockgrowers  State 
Bank  did  not  attempt  to  convert  their  purchase  into  cash, 
but  held  the  stock,  and  when  served  with  notice  by  the 
trustee,  their  attorney  promptly  replied  that  ''they  had  the 
property  up  there  storing  it  waiting  for  some  one  to  raise 
a  rough  house."  Thus  indicating  that  they  had  deliber- 
ately, but  not  with  much  confidence,  attempted  to  fortify 
themselves  and  were  expecting  an  attack  from  the  trustee. 

II. 

In  the  second  division  of  counsel's  argument,  they  sug- 
gest that  even  if  your  Honors  should  conclude  that  there 
was  collusion  between  the  banks  yet  even  in  that  event 
the  Stockgrowers  Bank  would  in  reality  become  the  agent 
of  the  First  National  and  that  this  new  mortgage  would, 
therefore,  be  but  a  renewal  of  the  old  Evans  and  Owens 
mortgage.  This  is  a  most  unusual  position,  indeed.  They 
urge  that  even  if  you  should  find  that  these  two  banks 
conspired  together  to  defraud  the  creditors  and  failed  in 
tlieir  effort  to  defraud  that  nevertheless  the  Court  would 
come  to  the  rescue  of  the  guilty  parties  and  protect  them 
by  restoring  them  to  the  position  held  before  the  fraud 
was  attempted.  The  further  answer  to  this  contention  is 
the  one  pointed  out  in  the  beginning  of  our  argument  that 
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this  old  mortgage  was  worthless  as  security;  first,  because 
the  stock  originally  mortgaged  had  largely  been  dis- 
posed of  in  the  course  of  business,  and,  second,  because 
the  mortgage  was  void  as  to  creditors  in  not  making  pro- 
vision for  the  application  of  the  proceeds  to  the  mortgage 
indebtedness. 

III. 
The  contention  urged  in  part  three  of  counsel's  argu- 
ment has,  we  believe., been  clearly  disposed  of  in  the  first 
paragraphs  of  this  argument.  They  seem  to  intimate  that 
because  the  property  had  been  seized  by  the  sheriff  that 
such  possession  cured  the  defect  in  the  mortgage  and  shut 
out  the  rights  of  creditors.  That  might  be  true  in  the  case 
of  an  attachment  under  the  State  law,  but  not  so  in  bank- 
ruptcy. The  very  purpose  of  Section  60-b  is  to  enable 
creditors  to  set  aside  all  such  liens  or  transfers  made  with- 
in four  months. 

IV. 

Their  final  contention  is  there  was  practically  no  dim- 
inution of  the  estate  by  giving  the  mortgage,  and  therefore 
no  voidable  preference.  This  contention  is  based  on  an  er- 
roneous premise  that  the  original  Evans  and  Owens  mort- 
gage covered  the  after  acquired  stock  and  was  a  valid  lien 
on  the  entire  stock  of  merchandise  as  it  existed  on  July 
13th,  1911.  We  have  herein  already  several  times  pointed 
out,  that  that  position  is  clearly  untenable.  W'e,  threfore, 
ask  that  the  decree  be  affirmed. 

Respectfully  submitted, 

W.   C.   HOWIE, 
H.\RRY  S.  KESSLER. 

.\ppellee's  Solicitors. 
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Names  and  Addresses  of  Attorneys. 

FRANK   H.    KELLEY,    Esquire,    #717    Tacoma 
Building,  Tacoma,  Washington,  and 

RALPH  WOODS,  Esquire,  #717  Tacoma  Building, 
Tacoma,  Washington, 

IX)LPH,  MALLORY,  SIMON  &  GEARIN,  Law- 
yers, Portland,  Oregon, 

Attorneys  for  Petitioner. 

WALTER  M.  HARVEY,  Esquire,  #1307  National 

Realty  Building,  Tacoma,  Washington, 
G.  C.  NOLTE,  Esquire,  Tacoma  Building,  Tacoma, 
Washington, 

Attorneys  for  C.  A.  Brower,  Trustee  in 
Bankruptcy  of  the  Bankruptcy  Estate 
of  Andrus-Cushing  Lighting  Fixture 
Company.     [2*] 


In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Southern  Division. 

No.  1398. 

In  the  Matter  of  ANDRUS-CUSHING  LIGHT- 
ING FIXTURE  CO., 

Bankrupt. 

Stipulation  for  Record  on  Petition  for  Review. 

IT  IS  HEREBY  STIPULATED  AND  AGREED 
by  and  between  counsel  herein  that  the  record  on  re- 
view in  this  matter  shall  constitute  the  following 

*Page-number  appearing  at  foot  of  page  of  original  certified  Eeeord. 


2  ■  General  Electric  Company 

papers  and  none  other,  and  that  the  Clerk  in  prepar- 
ing the  record  shall  omit  all  captions,  endorsements, 
acceptances  of  service,  verifications,  etc.  excepting 
file  marks. 

1.  Petition  of  Banner  Electric  Company; 

2.  Objections  to  confirmation  of  sale,  etc.; 

3.  Order  confirming  sale; 

4.  Petition  for  review  of  Referee's  order; 

5.  Referee's  certificate  on  review; 

6.  Order  confimiing  Referee's  decision; 

7.  Petition  for  review  by  U.  S.  Circuit  Court  of 
Appeals,  and  allowance ; 

8.  This  stipulation. 

FRANK  H.  KELLEY  and 
RALPH  WOODS, 

Attorneys  for  Petitioner. 
WALTER  M.  HARVEY, 
Attorney  for  Trustee  in  Bankruptcy. 

[Endorsed]:  "Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  Washington,  Southern  Division. 
Feb.  2,  1914.  Frank  L.  Crosby,  Clerk.  By  E.  C. 
Ellington,  Deputy."     [3] 


Petition  [That  Lamp  Stock  be  Withheld  from  Sale, 

etc.]. 

Comes  now  the  Banner  Electric  Works  of  the  Gen- 
eral Electric  Company,  a  corporation,  by  Ralph 
Woods,  its  attorney,  and  respectfully  shows  to  the 
Court : 

I. 

That  at  the  time  of  the  filing  of  the  petition  in 
bankiTiptcy  in  the  above  entitled  proceedings,  your 
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petitioner  was  the  owner  of  lamp  stock  of  the  value 
of  six  hundred  and  nineteen  and  73/100  ($619.73) 
dollars,  which  said  lamp  stock  is  in  the  possession  of 
the  trustee  in  Bankruptcy  and  w^hich  stock  has  at  all 
times  been  kept  separate  and  segregated  from  the 
stock  of  the  said  bankrupt. 

II. 
For  a  complete  list  of  the  stock  of  your  petitioner, 
reference  is  hereby  made  to  the  first  report  of  the 
Trustee,  on  page  seven. 

WHEREFORE,  your  petitioner  prays  that  said 
lamp  stock  be  withheld  from  sale  and  upon  a  hearing 
the  same  be  forthwith  delivered  to  your  petitioner. 
BANNER  ELECTRIC  WORKS, 
By  RALPH  WOODS, 

Its  Attorney. 

[Endorsed] :  "Filed  this  8  day  of  October,  1913,  at 
10:00  A.  M.  R.  F.  Laffoon,  Referee  in  Bankruptcy." 
[4] 


Objections  to  the  Confirmation  of  the  Sale  of  the 
Banner  Electric  Stock. 

Comes  now  the  Banner  Electric  Works  of  the  Gen- 
eral Electric  Company,  by  Ralph  Woods,  and  Frank 
H.  Kelley,  its  attorneys,  and  objects  to  the  confirma- 
tion of  the  sale  of  what  is  known  as  the  Banner  Elec- 
tric stock,  and  shows  to  the  Court  as  follows: 

I. 

That  your  petitioner  has  filed  herewith  claim  for 
what  is  known  as  the  Banner  Electric  stock;  that 
notice  was  given  to  purchaser  at  the  time  of  the  sale; 
that  no  action  was  taken  by  the  Court  at  said  time. 
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n. 

That  no  appraisement  was  made  of  said  goods  and 
the  property  was  sold  without  proper  notice;  that  at 
the  time  of  said  sale  the  Referee  states  that  the  same 
would  be  sold  subject  to  confirmation. 

III. 

Your  petitioner  further  shows  that  said  goods  be- 
longing to  your  petitioner  were  held  by  the  bankrupt 
merely  as  agent  for  your  petitioner;  that  what  is 
known  as  the  Banner  Electric  stock  was  at  all  times 
segregated  and  kept  separate  from  the  main  stock 
of  the  said  bankrupt. 

IV. 

That  your  petitioner  at  all  times  while  said  stock 
was  in  the  store  of  the  said  bankrupt  was  insured 
against  fire  and  against  burglars  and  said  insurance 
was  paid  by  your  petitioner.     [5] 

V. 

That  the  taxes  on  the  same  were  paid  by  your  peti- 
tioner. 

VI. 

That  the  first  report  of  the  Trustee  shows  that  the 
stock  of  your  petitioner  was  kept  separate  and  segre- 
gated from  the  main  stock,  and  your  petitioner  here- 
by refers  to  the  first  report  of  the  Trustee  for  correct 
list  of  said  stock. 

vn. 

That  the  following  is  a  copy  of  the  contract  entered 
into  by  your  petitioner  and  the  said  bankrupt,  to  wit: 
"APPOINTMENT  OF  AGENT. 
INCANDESCENT  LAMPS. 

"The  General  Electric  Company,  a  New  York  cor- 
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poration  (hereinafter  called  the  'Manufacturer'), 
hereby  through  the  General  Manager  of  its  Banner 
Electric  Works,  at  Youngstown,  Ohio,  appoints  An- 
drus-Cushing  Lighting  Fixture  Company  (herein- 
after called  the  'Agent'),  an  agent  to  sell  for  it  its 
Banner  incandescent  lamps,  manufactured  under 
United  States  Letter  Patent,  of  the  types  and  classes 
hereinafter  specified  upon  the  terms  and  subject  to 
the  conditions  herein  set  forth  and  said  Agent  hereby 
accepts  the  appointment,  and  agrees  to  comply  with 
said  terms  and  to  perform  all  conditions  hereof. 

"1.  The  Agency  hereby  created  shall  continue  for 
the  period  of  one  year  from  July  1,  1912,  unless 
sooner  terminated  as  herein  provided. 

"2.  The  Manufacturer  agrees  to  maintain  in  the 
custody  of  the  Agent,  to  be  disposed  of  as  herein  pro- 
vided, a  stock  of  its  Banner  Gem  (metalized  fila- 
ment), Mazda  (Tungsten)  and  Tantalum  patented 
incandescent  lamps;  all  of  the  lamps  in  such  con- 
signed stock  shall  be  and  remain  in  the  property  of 
the  Manufacturer  until  the  lamps  are  sold,  and  the 
proceeds  of  all  lamps  sold  shall  be  held  for  the  bene- 
fit and  for  the  account  of  the  Manufacturer  until 
fully  accounted  for  as  hereinafter  provided.  The 
quantity  of  lamps  and  the  length  of  time  they  shall 
remain  in  stock  is  to  be  at  all  times  determined  by 
the  Manufacturer;  but  its  intent  is  to  maintain  the 
stock  on  an  average  basis  of  from  30  to  GO'  days' 
supply,  as  estimated  by  the  Agent.  All  lamps 
shipped  hereunder  by  or  on  behalf  of  the  Manufac- 
turer either  to  the  Agent  or  upon  his  request  during 
the  continuance  of  this  Agency,  shall  be  subject  to 
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the  same  terms,  conditions  and  agreements  as  if 
shipped  to  said  stock,  whether  or  not  so  specified. 
The  Agent  shall  return  to  the  Manufacturer,  at  any 
time  when  directed  by  it,  all  or  any  part  of  the  said 
lamps  that  have  not  been  sold,  and  any  duly  author- 
ized representative  of  the  Manufacturer  shall  have 
access  at  all  times  during  business  hours  to  the  place 
or  places  in  which  said  lamps  are  stored.     [6] 

"3.  The  Agent  is  hereby  authorized  (a)  to  sell  to 
anyone,  lamps  from  said  stock  in  broken  package 
quantities  at  broken  package  prices,  and  in  standard 
package  quantities  at  standard  package  prices,  and 
(b)  to  sell  lamps  from  said  stock  to  any  purchaser 
under  standard  forms  of  contract  made  by  the  Manu- 
facturer and  under  which  the  Agent  may  be  given,  by 
the  Manufacturer,  written  authority  to  deliver  lamps 
at  the  prices  fixed  in  said  contracts,  and  (c)  to  sell, 
at  prices  on  the  same  basis  as  those  in  standard  forms 
of  contract,  lamps  from  said  stock  to  any  purchaser, 
not  under  contract,  for  the  purchaser's  immediate 
use;  but  sales  under  this  subdivision  (c)  may  be 
made  only  on  written  permission  from  the  Manu- 
facturer first  obtained  in  each  instance.  All  sales 
shall  be  made  only  at  such  prices  and  upon  such 
terms  as  may  be  established  by  the  Manufacturer; 
the  present  prices  and  terms  being  contained  in  the 
schedules  presented  herewith,  which  are  subject  to 
change  on  written  notice  from  the  Manufacturer 
from  time  to  time. 

"Upon  all  bills  and  invoices  for  lamps  sold  by  the 
Agent  shall  appear  the  words:  *  Agent  for  Banner 
Incandescent  Lamps  of  General  Electric  Company.* 
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The  Agent  has  no  authority  to  sell  or  transfer  or  in 
any  way  dispose  of  such  lamps,  except  as  herein  ex- 
pressly provided,  and  shall  not  control,  or  attempt  to 
control,  the  prices  at  which  any  purchaser  shall  sell 
any  of  such  lamps.  The  due  payment  to  the  Manu- 
facturer for  all  sales  made  hereunder  by  the  Agent 
shall  be  and  hereby  is  Guaranteed  by  said  Agent. 

"The  Agent  shall  conform  to  the  educational  and 
engineering  instructions  of  the  Manufacturer,  and 
shall  advise  with  and  instruct  prospective  purchasers 
as  to  the  classes  and  t3T)es  of  lamps  best  suited  to 
their  several  requirements  in  order  to  secure  a  maxi- 
mum illumination  for  a  minimum  expenditure  and 
shall  conduct  the  business  hereunder  to  the  satisfac- 
tion of  the  Manufacturer. 

''4.  All  of  the  Agent's  books  and  records  relating 
to  his  transactions  in  connection  with  the  sale  and 
distribution  of  the  Manufacturer's  lamps  shall  at 
all  times  during  business  hours  be  open  to  the  inspec- 
tion of  any  duly  authorized  representative  of  the 
Manufacturer. 

'*5.  The  Agent  shall  pay  all  expenses  in  tHe  stor- 
age, cartage,  transportation,  handling  and  sale  of 
lamps  hereunder,  and  all  expense  incident  thereto 
and  to  the  accounting  and  collection  of  aecomits  thus 
created.  The  Agent  shall  be  allowed  as  compensa- 
tion for  the  performance  of  all  obligations  hereunder, 
the  difference  between  the  amount  received  from  the 
sale  of  the  lamps  and  their  value  on  the  basis  of  a 

discount  of per  cent  from  list  prices  as  at  the 

time  fixed  by  the  Manufacturer.    The  Manufacturer 
agrees  that  if  the  Agent  sells  during  the  period  of 


8  General  Electric  Company 

this  appointment,  a  quantity  of  lamps  the  value  of 
which  would  entitle  him  to  a  higher  basis  of  com- 
pensation, as  shown  in  Schedules  presented  here- 
with, the  Manufacturer  will  at  once  credit  the  Agent 
with  an  amount  equal  to  the  difference  between  the 
compensation  he  has  been  receiving  and  the  compen- 
sation he  then  becomes  entitled  to. 

'^6.  The  Agent  shall  render  to  the  Manufacturer, 
not  later  than  the  tenth  of  every  month,  a  report,  on 
forms  provided  by  the  Manufacturer,  covering  his 
sales  of  the  Manufacturer's  lamps  during  the  pre- 
ceding calendar  month. 

"The  Agent  shall  pay  over  to  the  Manufacturer, 
not  later  than  the  tenth  of  every  month,  an  amount 
equal  to  the  [7]  total  sales  value  of  all  lamps  sold 
hereunder,  less  the  compensation  due  the  Agent,  for 
which  collections  have  been  made  by  the  Agent  dur- 
ing the  preceding  calendar  month,  and  a  further 
amount  equal  to  the  total  sales  value  less  the  com- 
pensation due  the  Agent,  on  all  lamps  sold  by  the 
Agent  to  customers  whose  accounts  covering  such 
lamps  are,  on  the  first  of  the  month,  past  due,  accord- 
ing to  the  Manufacturer's  standard  terms  of  pay- 
ment. 

"If  reports  are  forwarded  as  provided  in  this 
clause,  and  are  accompanied  by  a  remittance  cover- 
ing in  full  the  lamps  sold  by  the  Agent  during  the 
preceding  calendar  month,  whether  or  not  such  ac- 
counts have  been  collected,  such  remittance  may  be 
the  total  sales  of  the  lamps  sold,  less  the  compensa- 
tion due  the  Agent,  and  less  5  per  cent  of  the  amount 
so  arrived  at,  which  5  per  cent  shall  be  allowed  as  an 
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additional  compensation  for  such  payment  and  ser- 
vice. 

"7.  The  Agent  shall,  on  or  before  the  15th  day  of 
January  and  July,  make  and  forward  to  the  Manu- 
facturer, on  forms  provided  by  the  Manufacturer,  a 
complete  itemized  report  or  inventory  of  all  of  the 
Manufacturer's  lamps  on  hand  at  the  close  of  busi- 
ness on  the  last  day  of  the  preceding  calendar  month 
and  shall  render  a  similar  report  within  15  days  after 
the  termination  or  expiration  of  this  appointment 
with  reference  to  all  such  lamps  on  hand  at  the  date 
of  such  expiration  or  termination.  At  the  time  for 
rendering  each  such  report,  the  Agent  shall  pay  to 
the  Manufacturer  the  value  of  all  lamps  lost  from  the 
aforesaid  stock  or  damaged,  on  the  basis  of  list 
prices,  less  a  discount  of  29  per  cent. 

'^8.  The  Agency  hereby  created  may  be  termin- 
ated by  notice  in  writing  to  the  Agent  in  the  event 
that  the  Agent  Shall  be  or  become  insolvent  or  in  the 
event  of  a  breach  by  the  Agent  of  any  of  the  terms 
or  conditions  of  this  appointment.  The  expiration 
or  termination  of  this  Agency  for  any  reason  shall  be 
without  prejudice  to  the  rights  of  the  Manufacturer 
against  the  Agent,  and  immediately  upon  any  such 
expiration  or  termination  the  Agent  shall  deliver  to 
the  Manufacturer  all  lamps  consigned  hereunder  and 
that  remain  unsold  and  shall  fully  perform  all  obli- 
gations of  the  Agent  that  then  remain  unfulfilled. 

''This  appointment  is  hereby  signed  for  the  Gen- 
eral Electric  Company,  the  Manufacturer,  by  the 
General  Manager  of  its  Banner  Electric  Works  or  his 
duly  authorized  representative  located  in  the  sales 
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office  of  its  said  works  at  Youngstown,  Ohio. 

"L.  N.  NORRIS, 
''General  Manager  Banner  Electric  Works. 
"Accepted: 

"ANDRUS-CUSHING   LIGHTING   FIXTURE 
COMPANY. 
"Agent." 
(Verification.) 

Filed  this  15  day  of  Oct.,  1913,  10  A.  M.     R.  F. 
Laffoon,  Referee  in  Bankruptcy.     [8] 


Order  [of  Referee]  Confirming  Sale. 

This  cause  coming  on  regularly  to  be  heard  on  the 
15th  day  of  October,  1913,  at  the  hour  of  10  o'clock 
A.  M.  of  said  day,  pursuant  to  the  due  and  regular 
adjournment  of  the  creditor's  meeting  held  on  the 
11th  day  of  October,  1913,  upon  the  report  of  the 
trustee,  of  the  sale  of  personal  property  of  the  bank- 
rupt herein,  and  it  appearing  to  the  Court  that  due 
notice  was  given  of  the  time  and  place  of  said  sale 
as  required  by  the  laws  of  the  United  States  and  the 
order  of  this  Court,  and  that  said  sale  was  conducted 
regularly  in  all  respects,  and  that  at  said  sale  J.  G. 
Parkhurst  was  the  highest  and  best  bidder  for  the 
personal  property  of  said  bankrupt  and  bid  therefor 
the  sum  of  $3,600  in  cash,  the  said  property  including 
all  of  the  property  of  said  bankrupt,  except  the  book 
accounts  and  the  personal  property  claimed  by  the 
Banner  Electric  Company  as  consigned  goods,  and 

IT  FURTHER  APPEARING  TO  THE  COURT, 
that  the  said  J.  G.  Parkhurst  bid  for  the  said  prop- 
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erty  claimed  by  the  said  Banner  Electric  Company 
as  consigned  goods,  the  sum  of  $210.00,  and  that  said 
bid  was  the  highest  and  best  bid  therefor,  and 

This  cause  coming  on  further  to  be  heard  on  said 
15th  day  of  October,  1913,  upon  the  petition  of  the 
said  Banner  Electric  Company,  praying  that  the  said 
consigned  goods  be  by  order  of  this  Court,  turned 
over  to  the  possession  of  said  Banner  Electric  Com- 
pany as  the  property  of  said  Banner  Electric  Com- 
pany, the  Court  having  heard  the  evidence  presented 
in  support  of  said  petition  and  having  heard  the 
argument  of  counsel  and  being  fully  advised  in  the 
premises, 

IT  IS  HEREBY  ORDERED,  that  said  petition  of 
the  said  Banner  Electric  Company  aforesaid  be  and 
the  same  is  hereby  [9]  denied  and  overruled,  to 
which  order  the  said  Banner  Electric  Company  by  its 
counsel  duly  excepted  and  its  exception  is  allowed, 

IT  IS  FURTHER  HEREBY  ORDERED,  AD- 
JUDGED AND  DECREED,  that  the  sale  of  aU  of 
the  personal  property  of  said  bankrupt  corporation 
with  the  exception  of  the  book  accounts  and  the  con- 
signed goods  aforesaid  to  J.  Gr.  Parkhurst  for  the 
sum  of  $3,600.00  be  and  the  same  is  hereby  ratified, 
approved  and  confirmed  and  the  trustee  in  bank- 
ruptcy herein,  is  hereby  directed  to  forthwith  deliver 
possession  of  said  personal  to  the  said  John  Gr.  Park- 
hurst upon  receiving  from  him  the  sum  of  $3,600.00 
in  cash. 

IT  IS  FURTHER  HEREBY  ORDERED  THAT 
THE  SALE  OF  THE  CONSIGNED  GOODS 
claimed  by  the  Banner  Electric  Company  to  J.  G. 
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Parkhurst  for  the  sum  of  $210.00  be  and  the  same 
is  hereby  ratified,  approved  and  confirmed,  but  the 
said  trustee  in  bankruptcy  is  hereby  directed  to 
retain  possession  of  said  goods  claimed  by  the  said 
Banner  Electric  Company  for  the  period  of  five  days 
from  and  after  the  15th  day  of  October,  1913,  which 
time  is  hereby  allowed  the  said  Banner  Electric 
Company  to  file  a  petition  for  review  before  the 
district  Judge  of  said  District. 
Done  in  open  court  this  15th  day  of  October  1913. 

R.  F.  LAFFOON, 
Referee  in  Bankruptcy. 

[Endorsed]:  ''Filed  this  17  day  of  Oct.,  1913,  at 
10:00  A.  M.  R.  F.  Laffoon,  Referee  in  Bankruptcy." 
[10] 


Petition  for  Review  of  Referee's  Order. 
To  the  Honorable  R.   F.  LAFFOON,  Referee  in 
Bankruptcy : 
Comes  now  the  Banner  Electric  Works  of  the  Gen- 
eral Electric  Company  and  respectfully  shows : 

I. 
That  heretofore  prior  to  the  sale  of  the  stock  be- 
longing to  the  said  bankrupt,  your  petitioner  filed  a 
petition  with  the  Referee  asking  for  the  return  and 
the  possession  of  about  six  hundred  nineteen  and 
73/100  ($619.73)  Dollars  worth  of  lamp  stock  be- 
longing to  your  petitioner,  which  said  stock  was  held 
by  the  bankrupt  as  agent,  a  copy  of  the  contract  of 
agency  which  is  marked  Trustee's  Exhibit  No.  1. 

II. 
That  thereafter  said  stock  was  sold  by  the  trustee 
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subject  to  the  confirmation  thereof  for  the  sum  of  two 
hundred  ten  ($210.00)  dollars. 

III. 
That  your  petitioner  objected  to  the  confirmation 
thereof  and  reference  is  hereby  made   to   the   said 
petition. 

IV. 
That  said  sale  of  the  trustee  was  confirmed  by  the 
Referee  on  the  15th  day  of  October,  1913. 

V. 
That  the  Referee  in  Bankruptcy  erred  in  the  fol- 
lowing manner: 

1.  In  permitting  a  sale  of  the  stock  without  an 
appraisement. 

2.  In  construing  the  contract  of  appointment  of 
agent,  Exhibit  No.  1,  as  a  conditional  sale  instead  of 
a  bailment,  [11]  and  thereby  confirming  the  sale 
and  in  ruling  that  such  a  contract,  in  order  to  pro- 
tect the  manufacturer,  must  be  recorded  with  the 
Auditor  within  ten  days  after  such  appointment. 

3.  In  refusing  an  order  allowing  your  petitioner 
the  immediate  possession  of  said  Banner  Electric 
stock. 

WHEREFORE,  your  petitioner,  feeling  aggrieved 
because  of  such  orders,  prays  that  the  same  may  be 
reviewed  as  provided  in  the  Bankruptcy  Law  of  1898 
and  General  Order  XXVII. 

Dated  this  15th  day  of  October,  1913. 

BANNER  ELECTRIC  WORKS  OF  THE 
GENERAL  ELECTRIC  COMPANY, 

Petitioner. 
By  RALPH  WOODS, 
Attorney  for  Petitioner. 
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"Piled  this  15  of  Oct.,  1913,  2  P.  M.     R.  F.  Laf- 
foon,  Referee  in  Bankruptcy."     [12] 


[Certificate  of  Referee  on  Petition  for  Review.] 

To  the  Honorable  EDWARD  E.  CUSHMAN,  U.  S. 
District  Judge. 

I,  R.  F.  Laffoon,  the  Referee  in  Bankruptcy  in 
charge  of  this  proceeding,  do  hereby  certify : 

That,  in  the  course  of  such  proceeding,  an  order  a 
copy  of  which  is  annexed  to  the  petition  hereinafter 
referred  to,  was  made  and  entered  on  the  17th  day 
of  October,  A.  D.  1913. 

That,  on  the  15th  day  of  October,  1913,  the  Banner 
Electric  Works,  a  claimant  in  this  cause,  feeling 
aggrieved  thereat,  upon  the  ruling  of  the  referee  and 
in  anticipation  of  the  order,  filed  its  petition  for  re- 
view of  the  aforesaid  order  herein,  which  was 
granted. 

That  a  summary  of  the  evidence  on  w^hich  such 
order  was  based  is  as  follows :  The  claimant,  the  Ban- 
ner Electric  Works,  by  its  petition  claimed  the  return 
of  certain  lamp  stock  in  the  possession  of  the  trustee 
of  the  value  of  $619.73,  to  which  petition  the  trustee 
filed  objections  and  exceptions,  to  wit: 

I. 

That  the  transaction  between  the  Banner  Electric 
Company  and  the  bankrupt  was  a  sale  of  the  said 
stock  to  the  bankrupt  corporation. 

II. 

That  the  transaction  between  the  Banner  Electric 
Company  and  the  bankrupt  is  not  an  absolute  sale 
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was  a  conditional  sale  and  void  as  to  creditors  for  the 
reason  that  the  same  was  not  recorded  in  the  manner 
and  form  provided  by  the  law  of  the  State  of  Wash- 
ington.    [13] 

III. 

That  the  title  of  the  said  goods  under  the  law  and 
the  facts  in  this  case  is  in  the  trustee  in  bankruptcy 
for  the  benefit  of  all  the  creditors  of  the  bankrupt. 

IV. 

That  the  Banner  Electric  Company  has  treated 
said  transaction  as  a  sale  and  has  filed  a  general 
claim  setting  forth  that  it  is  a  creditor  to  the  extent 
of  the  purchase  price  of  said  goods,  and  that  the  said 
petitioner  is  now  estopped  from  claiming  that  the 
title  of  the  said  property  did  not  pass  to  the  said 
trustee. 

Upon  the  hearing  of  the  petition  on  motion  of 
counsel  for  the  petitioner,  the  Banner  Electric  Com- 
pany, was  allowed  to  amend  its  proof  of  claim  filed 
herein,  in  such  manner  as  to  exclude  any  of  the  lamp 
stock  claimed  in  its  petition,  if  its  proof  in  fact  in- 
cluded any  of  that  stock,  and  so  disposed  of  the 
trustee's  fourth  exception  herein,  and  the  hearing 
was  had  upon  the  trustee 's  exceptions  1,  2  and  3. 

Upon  the  examination  of  Mr.  Andrus,  president  of 
the  bankrupt  company,  at  page  6  of  the  transcript  of 
the  testimony,  it  appears  that  the  Banner  Electric 
Company  filed  its  proof  of  claim  herein,  claiming 
$1,399.00  in  full  of  its  account,  and  that  at  the  same 
time  its  agent's  monthly  report  for  July  31,  1913, 
showed  the  bankrupt  indebted  to  the  Banner  Electric 
Company  in  the  sum  of  $961.29,  not  including  in  that 
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sum  the  amount  of  stock  on  hand,  which  was  some- 
thing like  $400.00  in  value. 

Upon  the  examination  Mr.  Ackroyd,  secretary  and 
treasurer  of  the  bankrupt  corporation,  testified,  at 
pages  18, 19,  20  and  21,  that  he  was  the  agent  of  peti- 
tioner, the  Banner  Electric  [14]  Works,  inde- 
pendent of  his  position  as  a  stockholder  in,  and  an 
officer  of  the  bankrupt  company ;  that  as  such  agent 
he  kept  in  storage  here  in  Tacoma,  lamp  stock  of  the 
said  Banner  Electric  Company,  and  delivered  from 
such  warehouse  stock  to  the  bankrupt  to  be  sold  at 
retail,  upon  which  he  received  a  commission  of  5% ; 
that  his  position  as  such  general  agent  was  well 
understood  by  both  the  bankrupt  corporation  and  the 
petitioner  herein.  Mr.  Ackroyd  also  testified  on  page 
23,  that  the  stock  on  hand  was  not  included  in  the 
proof  of  claim  as  filed  by  the  claimant  herein,  Mr. 
Ackroyd  further  testified  on  page  26  of  the  transcript 
of  testimony,  that  he  held  the  Banner  Electric  Com- 
pany 's  goods  in  the  warehouse  controlled  by  them.  In 
answer  to  the  following  question,  "Did  you  deliver 
the  goods  they  were  short  of,  or  a  case  of  goods?" 
He  answered,  "Anything  they  needed."  Of  course  a 
lot  of  those  lamps  were  required  on  jobs  and  on  retail 
sales.  "Whenever  they  were  needed  you  let  them 
have  them'?"  Answer,  "Yes."  "Just  as  they 
needed?"    "Yes." 

The  trustee  in  his  first  report,  filed  September  22, 
1913,  attaches  an  inventory  of  the  lamp  stock  on  hand 
in  the  store  September  8, 1913,  claimed  by  the  Banner 
Electric  Company  at  the  invoice  price  of  the  value 
of  $619.73. 
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It  is  claimed  that  this  lamp  stock  when  in  the  store 
of  the  bankrupt  for  sale  was  kept  separate  and  apart 
from  the  other  goods  in  the  house,  and  that  separate 
accounts  were  kept  of  the  sales  of  these  goods  as  re- 
quired in  the  contract  between  the  Banner  Electric 
Works  and  the  bankrupt,  which  is  in  evidence  as 
Trustee's  Exhibit  Number  1,  but  it  does  not  appear 
that  there  was  any  greater  degree  of  separation  as  be- 
tween the  Banner  Electric  stock  and  other  stock  than 
would  naturally  be  the  case  with  any  other  special 
line  of  goods.  The  said  contract  purports  [15]  to 
be  one  of  agency  and  while  it  provides  for  the  return 
of  any  unsold  stock  at  any  termination  of  the  con- 
tract, whether  it  terminates  by  its  own  terms  or  from 
some  act  of  the  parties,  yet  it  seems  to  me  that  its 
evident  purpose  was  to  enable  the  manufacturer  to 
control  the  output  of  his  mills  and  the  disposition  of 
his  products,  and  that  when  his  goods  are  put  in  the 
hands  of  his  so-called  agents  for  sale,  that  the  sale  is 
absolute  so  far  as  creditors  are  concerned,  and  that 
upon  the  termination  of  an  agency  as  between  the 
agent  and  the  manufacturer,  he  could  require  the  re- 
turn of  the  unsold  goods  in  accordance  with  his 
scheme  of  protecting  and  controlling  his  sales.  The 
effect  of  this  contract  is  to  give  the  agent  GO  days' 
credit,  and  ten  days'  further  time  in  which  to  report 
sale  of  the  goods  actually  disposed  of,  but  there  is 
nothing  in  the  contract  to  prevent  the  said  agent  pay- 
ing for  all  of  the  goods  upon  their  receipt,  but  at  the 
expiration  of  the  60  days  plus  10  days  the  payment 
would  constitute  a  sale  of  the  goods  and  pass  the  title 
from  the  manufacturer.     Section  8  of  the  said  con- 
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tract  provides  that  the  agency  may  be  terminated  by 
notice  in  writing  to  the  company  in  event  that  the 
agent  shall  be,  or  become  insolvent. 

It  appears  from  the  testimony  of  Mr.  Ackroyd,  and 
from  the  claims  for  unpaid  salary  filed  by  Mr.  Ack- 
royd and  the  president,  that  their  wages  of  $30.00  per 
week  was  in  arrears  and  had  not  been  regularly  paid 
them  for  quite  a  long  period,  and  with  other  indebted- 
ness against  the  bankrupt,  which  was  well  known  to 
Mr.  Ackroyd,  which  knowledge  was  sufficient  to  ap- 
prise the  Banner  Electric  Company  of  the  inability 
of  the  bankrupt  to  meet  its  obligations,  but  the  peti- 
tioner took  no  steps  to  terminate  the  contract.     [16] 

Section  2  of  the  contract  shows  that  it  was  the  in- 
tention of  the  parties  that  the  agent  should  have  and 
maintain  a  30'  to  60  days'  supply  of  stock  as  esti- 
mated by  the  agent,  and  under  section  6  of  the  con- 
tract it  was  contemplated  that  the  agent  should  set- 
tle every  30  days,  upon  the  10th  of  the  month,  and 
pay  for  all  lamps  that  had  been  sold  and  collected 
for,  and  also  to  pay  for  the  lamps  that  had  been  sold 
and  had  not  been  paid  for  for  more  than  a  month, 
which  to  my  mind  shows  that  it  was  expected  in  the 
making  of  said  contract  to  the  agency  that  the  stock 
furnished  the  agent  would  be  paid  for  by  the  agent 
within  60  days  plus  10'  days.  This  contract  expires 
by  its  terms  on  the  8th  day  of  July,  1913,  and  the 
adjudication  in  bankruptcy  was  had  on  the  14th  day 
of  August,  1913,  no  change  having  been  made  in  the 
conduct  of  the  business  within  that  period. 

It  is  my  opinion  that  all  of  the  lamp  stock  put  into 
the  store  by  the  agent,  Mr.  Ackroyd,  from  the  Ban- 
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ner  Electric  Company's  warehouse  was  sold  to  the 
bankrupt,  and  there  was  no  expectation  or  intention 
on  the  part  of  the  said  agent  that  any  of  it  would  be 
taken  back  by  the  Banner  Electric  Company.  I 
think  this  case  is  similar  to  the  case,  In  re  Graves  & 
Labelle,  number  5030,  decided  by  the  Honorable 
Edward  E.  Cushman  about  June  27, 1913,  and  there- 
fore sustained  the  exceptions  filed  by  the  trustee, 
and  denied  the  application  of  the  Banner  Electric 
Company. 

That  the  question  presented  on  this  review  is: 
Whether  or  not  the  petitioner,  the  Banner  Electric 
Company,  is  entitled  to  the  possession  of  a  certain 
stock  of  lamps  now  in  the  possession  of  the  trustee 
in  bankruptcy  herein. 

I  hand  up  herewith  for  the  information  of  the 
judge  the  following  papers :     [17] 

1.  Petition  for  review. 

2.  Order  denying  the  application  and  confirming 
sale. 

3.  Petition  for  the  delivery  of  the  goods. 

4.  Objections  to  the  confirmation  of  the  sale. 

5.  Objections  and  exceptions  of  the  trustee. 

6.  Trustee's  first  report. 

7.  Minutes  of  the  meeting  of  October  11,  1913. 

8.  Transcript  of  the  testimony  taken  September 
10,  1913. 

9.  Transcript  of  the  testimony  taken  October  15, 
1913.  ^  ,_i 

10.  Trustee's  exhibit  number  1. 

11.  Petitioner's  exhibit  "A." 
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12.     Petitioner's  exhibit  ''B." 
Dated  October  18,  1913. 

Respectfully  submitted, 

R.  F.  LAFFOON, 
Referee  in  Bankruptcy. 

[Endorsed]:  ''Filed  this  18th  day  of  Oct.,  1913, 
11 :30  A.  M.     R.  F.  Laffoon,  Referee  in  Bankruptcy. ' ' 

**  Filed  in  the  U.  S.  District  Court,  Western  Dist. 
of  Washington,  Southern  Division.  Oct.  18,  1913. 
Frank  L.  Crosby,  Clerk.  By  F.  M.  Harshberger, 
Deputy."     [18] 


Order  Confirming  Referee's  Decision. 

This  matter  coming  on  on  review  of  the  Referee's 
decision,  it  is  now  ordered  that  the  Referee's  deci- 
sion be  and  the  same  is  hereby  affirmed. 

(January  12,  1914.)     [19] 


Stipulation  [as  to  Rights  of  the  Parties  and  as  td 
Hearing  and  Determination  of  Petition  for  Re- 
vision by  Appellate  Court,  etc.]. 

The  respondent  in  the  above-entitled  cause  having 
been  served  with  a  copy  of  said  petition,  due  and 
legal  service  whereof  is  hereby  acknowledged  by 
said  respondent,  the  parties  hereto,  by  their  respec- 
tive solicitors,  have  agreed  and  stipulated  together 
as  follows: 

IT  IS  AGREED  AND  STIPULATED  that  the 
rights  of  the  parties  hereto  are  determined  by  and 
rest  wholly  upon  the  writing  set  forth  in  the  second 
paragraph  of  the  said  petition  and  upon  the  facts 


vs.  C.  A.  Brower.  21 

found  in  the  Referee's  certificate  and  that  said  writ- 
ing as  therein  set  forth  is  a  true  and  correct  copy  of 
the  original  between  the  General  Electric  Company 
and  the  Bankrupt  Corporation,  and  that  the  same 
was  duly  executed  by  both  parties  to  said  writing. 

IT  IS  FURTHER  AGREED  AND  STIPU- 
LATED that  the  matter  presented  in  said  petition 
may  be  heard  and  determined  by  the  Appellate 
Court  as  an  interlocutory  matter. 

Nothing  herein  contained  shall  be  held  to  preclude 
the  respondent  from  calling  in  question  the  jurisdic- 
tion of  the  Appellate  Court  to  hear  and  determine 
the  question  in  the  petition  presented,  either  as  to 
the  subject  matter  thereof  or  as  to  the  method 
adopted  to  present  said  question  to  said  Court. 

IT  IS  HEREBY  FURTHER  STIPULATED 
AND  AGREED,  that 

WHEREAS,  the  petition  for  review  in  this  mat- 
ter filed  in  this  Court  on  the  15th  day  of  October, 
1913,  purports  to  be  filed  by  "the  Banner  Electric 
Works  of  the  General  Electric  Company,"  and  is 
signed  "Banner  Electric  Works  of  the  General  Elec- 
tric Company,  petitioner";  and 

WHEREAS,  the  said  phraseology  "Banner  Elec- 
tric Works  [20]  of  General  Electric  Company," 
was  intended  to  mean  that  the  General  Electric  Com- 
pany filed  said  petition  through  its  agent  the  Ban- 
ner Electric  Works. 

NOW,  THEREFORE,  IT  IS  HEREBY  AGREED, 
that  the  said  petition  may  be  considered  amended  so 
as  to  read,  "Now  comes  the  General  Electric  Com- 
pany and  respectfully  shows,"  etc.,  and  that  the  sig- 
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nature  to  said  petition  shall  be  considered  as  the  sig- 
nature of  the  General  Electric  Company,  and  the  said 
petition  shall  have  full  force  and  effect  as  the  act  of 
the  General  Electric  Company  and  be  entitled  in  this 
court  to  the  same  consideration  as  if  the  said  peti- 
tion had  been  originally  signed  and  presented  by  the 
General  Electric  Company. 

Dated  at  Tacoma  this  17th  day  of  January,  1914. 
FRANK  H.  KELLEY  and 
RALPH  WOODS, 

Attorneys  for  Petitioner. 
WALTER  M.  HARVEY, 
Attorney  for  Respondent,     [21] 


Notice  [of  Filing  of  Petition  for  Review,  etc.,  in 
Appellate  Court]. 

To  C.  A.  Brower,  Trustee  in  Bankruptcy  of  the 

Andrus-Cushing  Lighting  Fixture  Company,  a 

Corporation,    Bankrupt,    and    to    Walter    M. 

Harvey  and  G.  C.  Nolte,  Esqs.,  His  Attorneys: 

You  and  each  of  you  hereby  are  notified  that  on 

the  day  of  January,  1914,  at  twelve  o'clock 

noon,  we  will  file  in  the  Clerk's  office  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, in  the  city  of  San  Francisco,  a  petition  for  re- 
view in  the  above-entitled  cause,  a  cop.y  of  which 
petition  is  hereto  attached  as  a  part  of  this  notice  and 
that  we  will  then  ask  to  have  the  case  docketed  and 


vs.  C.  A.  Broiver.  23' 

the  necessary  order  made  therein  to  have  said  case 
set  down  for  hearing. 

FRANK  H.  KELLEY, 
EALPH  WOODS, 
Solicitors  for  Petitioner, 
Suite  717-18-19  Tacoma  Bldg.,  Tacoma,  Washington. 
DOLPH  MALLORY, 
SIMON  &  GEARIN, 

Of  Counsel  for  Petitioner. 
We  hereby  accept  service  of  the  above  notice  this 
17  day  of  January,  1914. 

WALTER  M.  HARVEY, 
G.  C.  NOLTE, 
Attorneys  for  C.  A.  Brower,  Trustee  in  Bankruptcy 
of   the    Bankrupt    Estate    of    Andrus-Cushing 
Lighting    Fixture    Company,    a    Corporation. 
[22] 


Petition  [for  Revision], 

To  the  Honorable,  the  Judges  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit: 

Now  comes  General  Electric  Company,  a  corpora- 
tion, petitioner  in  the  above-entitled  cause,  and  re- 
spectfully represents  to  the  Court: 

I. 

On  or  about  August  13,  1913,  the  Andrus-Cushing 
Lighting  Fixture  Company,  a  corporation,  was  in 
possession  of  certain  electric  incandescent  lamps  of 
the  value  of  six  hundred  nineteen  75/100  ($619.75) 
dollars,  under  and  by  virtue  of  a  writing  then  in  force 
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and  effect  between  the  parties,  and  in  words  and  fig- 
ures as  follows : 

''APPOINTMENT  OF  AGENT 
INCANDESCENT  LAMPS. ' ' 

"The  General  Electric  Company,  a  New  York  Cor- 
poration (hereinafter  called  the  'Manufacturer'), 
hereby,  through  the  General  Manager  of  its  Banner 
Electric  Works,  at  Youngstown,  Ohio,  appoints 
Andrus-Cushing  Ltg.  Fixt.  Co.,  Tacoma,  Wash, 
(hereinafter  called  the  'Agent'),  an  agent  to  sell  for 
it  its  Banner  incandescent  lamps,  manufactured  un- 
der United  States  Letters  Patent,  of  the  tjrpes  and 
classes  hereinafter  specified,  upon  the  term  and  sub- 
ject to  the  conditions  herein  set  forth,  and  said  agent 
hereby  accepts  the  appointment,  and  agrees  to  com- 
ply with  said  terms  and  to  perform  all  conditions 
hereof. 

1.  The  agency  hereby  created  shall  continue  for 
the  period  of  one  year  from  July  8th,  1912,  unless 
sooner  terminated  as  herein  provided. 

2.  The  manufacturer  agrees  to  maintain  in  the 
custody  of  the  Agent,  to  be  disposed  of  as  herein 
provided,  a  stock  of  its  Banner  Gem  (metalized  fila- 
ment), Mazda  (Tungsten)  and  Tantalum  patented 
incandescent  lamps;  all  of  the  lamps  in  such  con- 
signed stock  shall  be  and  remain  the  property  of  the 
Manufacturer  until  the  lamps  are  sold,  and  the  pro- 
ceeds of  all  lamps  sold  shall  be  held  for  the  benefit 
and  for  the  account  of  the  Manufacturer  until  fully 
accounted  for  as  hereinafter  provided.  The  quan- 
tity of  lamps  and  the  length  of  time  they  shall  re- 
main in  stock  is  to  be  at  all  times  determined  by  the 
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Manufacturer ;  but  its  intent  is  to  maintain  the  stock 
on  an  average  basis  of  from  30  to  60  days'  supply, 
as  estimated  by  the  Agent.  All  lamps  shipped  here- 
under by  or  on  behalf  of  the  Manufacturer  either  to 
the  Agent  or  [23]  upon  his  request  during  the 
continuance  of  this  Agency,  shall  be  subject  to  the 
same  terms,  conditions  and  agreements  as  if  shipped 
to  said  stock,  whether  or  not  so  specified.  The 
Agent  shall  return  to  the  Manufacturer,  at  any  time 
when  directed  by  it,  all  or  any  part  of  the  said  lamps 
that  have  not  been  sold,  and  any  duly  authorized 
representative  of  the  Manufacturer  shall  have  access 
at  all  times  during  business  hours  to  the  place  or 
places  in  which  said  lamps  are  stored. 

3.  The  Agent  is  hereby  authorized  (a)  to  sell  to 
anyone,  lamps  from  said  stock  in  broken  package 
quantities  at  broken  package  prices,  and  in  standard 
package  quantities  at  standard  package  prices,  and 
(b)  to  sell  lamps  from  said  stock  to  any  purchaser 
under  standard  forms  of  contract  made  by  the  Man- 
ufacturer and  under  which  the  Agent  may  be  given, 
by  the  Manufacturer,  written  authority  to  deliver 
lamps  at  the  -nrices  fixed  in  said  contracts,  and  (c) 
to  sell,  at  prices  on  the  same  basis  as  those  in  stand- 
ard forms  of  contract,  lamps  from  said  stock  to  any 
purchaser,  not  under  contract,  for  the  purchaser's 
immediate  use;  but  sales  under  this  subdivision  (c) 
may  be  made  only  on  written  permission  from  the 
Manufacturer  first  obtained  in  each  instance.  All 
sales  shall  be  made  only  at  such  prices  and  upon  such 
terms  as  may  be  established  by  the  Manufacturer; 
the  present  prices  and  terms  being  contained  in  the 
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schedules  presented  herewith,  which  are  subject  to 
change  on  written  notice  from  the  Manufacturer 
from  time  to  time. 

Upon  all  bills  and  invoices  for  lamps  sold  by  the 
Agent  shall  appear  the  words:  'Agent  for  Banner 
Incandescent  Lamps  of  General  Electric  Company.' 
The  Agent  has  no  authority  to  sell  or  transfer  or  in 
any  way  dispose  of  such  lamps,  except  as  herein  ex- 
pressly provided,  and  shall  not  control,  or  attempt 
to  control,  the  prices  at  which  any  purchaser  shall 
sell  any  of  such  lamps.  The  due  payment  to  the 
Manufacturer  for  all  sales  made  hereunder  by  the 
Agent  shall  be  and  hereby  is  guaranteed  by  said 
Agent. 

The  Agent  shall  conform  to  the  educational  and 
engineering  instructions  of  the  Manufacturer,  and 
shall  advise  with  and  instruct  prospective  purchas- 
ers as  to  the  classes  and  types  of  lamps  best  suited 
to  their  several  requirements  in  order  to  secure  a 
maximum  illumination  for  a  minimum  expenditure, 
and  shall  conduct  the  business  hereunder  to  the  sat- 
isfaction of  the  Manufacturer. 

4.  All  of  the  Agent's  books  and  records  relating 
to  his  transactions  in  connection  with  the  sale  and 
distribution  of  the  Manufacturer's  lamps  shall  at  all 
times  during  business  hours  be  open  to  the  inspec- 
tion of  any  duly  authorized  representative  of  the 
Manufacturer. 

5.  The  Agent  shall  pay  all  expenses  in  the  stor- 
age, cartage,  transportation,  handling  and  sale  of 
lamps  hereunder,  and  all  expense  incident  thereto 
and  to  the  accounting  and  collection  of  accounts  thus 
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created.  The  Agent  shall  be  allowed  as  compensa- 
tion for  the  performance  of  all  obligations  here- 
under, the  difference  between  the  amount  received 
from  the  sale  of  the  lamps  and  their  value  on  the 
basis  of  a  discount  of  29  per  cent  from  list  prices  as 
at  the  time  fixed  by  the  Manufacturer.  The  Manu- 
facturer agrees  that  if  the  Agent  sells,  during  the 
period  of  this  appointment,  a  quantity  of  lamps  the 
value  of  which  would  entitled  him  to  a  higher  basis 
of  compensation,  as  shown  in  schedules  presented 
herewith,  the  Manufacturer  will  at  once  credit  the 
Agent  with  an  amount  equal  to  the  difference  be- 
tween the  compensation  he  has  been  receiving  and 
the  compensation  he  then  [24]  becomes  entitled 
to. 

6.  The  Agent  shall  render  to  the  Manufacturer, 
not  later  than  the  tenth  of  every  month,  a  report,  on 
forms  provided  by  the  Manufacturer,  covering  his 
sales  of  the  Manufacturer's  lamps  during  the  preced- 
ing calendar  month. 

The  Agent  shall  pay  over  to  the  Manufacturer,  not 
later  than  the  tenth  of  every  month,  an  amount  equal 
to  the  total  sales  value  of  all  lamps  sold  hereunder, 
less  the  compensation  due  the  Agent,  for  which  col- 
lections have  been  made  by  the  Agent  during  the  pre- 
ceding calendar  month,  and  a  further  amount  equal 
to  the  total  sales  value  less  the  compensation  due  the 
Agent,  on  all  lamps  sold  by  the  Agent  to  customers 
whose  accounts  covering  such  lamps  are,  on  the  first 
of  the  month,  past  due,  according  to  the  Manufac- 
turer's standard  terms  of  pa.yment. 

If  reports  are  forwarded  as  provided  in  this  clause, 
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and  are  accompanied  by  a  remittance  covering  in 
full  the  lamps  sold  by  the  Agent  during  the  preced- 
ing calendar  month,  whether  or  not  such  accounts 
have  been  collected,  such  remittance  may  be  the 
total  sales  value  of  the  lamps  sold,  less  the  compen- 
sation due  the  Agent,  and  less  5  per  cent  of  the 
amount  so  arrived  at,  which  5  per  cent  shall  be  al- 
lowed as  an  additional  compensation  for  such  pay- 
ment and  service. 

7.  The  Agent  shall,  on  or  before  the  15th  day  of 
January  and  July,  make  and  forward  to  the  Manu- 
facturer, a  complete  itemized  report  or  inventory  of 
all  of  the  Manufacturer's  lamps  on  hand  at  the  close 
of  business  on  the  last  day  of  the  preceding  calendar 
month,  and  shall  render  a  similar  report  within  15 
days  after  the  termination  or  expiration  of  this  ap- 
pointment with  reference  to  all  such  lamps  on  hand 
at  the  date  of  such  expiration  or  termination.  At 
the  time  for  rendering  each  such  report,  the  Agent 
shall  pay  to  the  Manufacturer  the  value  of  all  lamps 
lost  from  the  aforesaid  stock  or  damaged,  on  the 
basis  of  list  prices,  less  a  discount  of  29  per  cent. 

8.  The  Agency  hereby  created  may  be  termi- 
nated by  notice  in  writing  to  the  Agent  in  the  event 
that  the  Agent  shall  be  or  become  insolvent  or  in  the 
event  of  a  breach  by  the  Agent  of  any  of  the  terms 
or  conditions  of  this  appointment.  The  expiration 
or  termination  of  this  Agency  for  any  reason  shall 
be  without  prejudice  to  the  rights  of  the  Manufac- 
turer against  the  Agent,  and  immediately  upon  any 
such  expiration  or  termination  the  Agent  shall  de- 
liver to  the  Manufacturer  all  lamps  consigned  here- 
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under  and  that  remain  unsold  and  shall  fully  per- 
form all  obligations  of  the  Agent  that  then  remain 
unfulfilled. 

This  appointment  is  hereby  signed  for  the  General 
Electric  Company,  the  Manufacturer,  by  the  Gen- 
eral Manager  of  its  Banner  Electric  Works  or  his 
duly  authorized  representative  located  in  the  sales 
office  of  its  said  works  at  Youngstown,  Ohio. 

(Signed)    N.  L.  NORRIS, 
General  Manager  Banner  Electric  Works. 
Accepted  : 

(Signed)    ANDRUS-CUSHING  LTG.  FIX- 
TURE CO., 

F.  L.  CUSHING,  Tr., 

Agent. ' ' 

n. 

On  the  said  August  13,  1913,  said  Andrus-Cushing 
Lighting  [25]  Fixture  Company  filed  its  volun- 
tary petition  in  bankruptcy,  and  thereafter  in  due 
course  C.  A.  Brower,  respondent  herein,  was  duly 
qualified  as  the  trustee  of  the  estate  of  said  bank- 
rupt corporation,  and  as  such  came  into  the  posses- 
sion of  the  electric  lamps  aforesaid. 

III. 

Thereafter  your  petitioner  in  due  course  filed  its 
petition  before  the  Referee  in  Bankruptcy  for  the 
District  Court  of  the  United  States  for  the  Western 
District  of  Washington,  holding  terms  at  Tacoma, 
in  which  said  District  the  said  bankrupt  corporation 
was  domiciled  at  the  time  of  the  filing  of  the  petition 
in  bankruptcy,  wherein  your  petitioner,  having  made 
due  proof  of  the  writing  hereinbefore   set  forth. 
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prayed  that  the  said  Referee  in  Bankruptcy  be  or- 
dered and  directed  to  deliver  to  the  petitioner  the 
possession  of  the  electric  lamps  aforesaid,  which  mat- 
ter was  duly  heard  by  the  said  Referee,  and  upon 
said  hearing  said  Referee  made  an  order  in  words 
and  figures  as  follows : 

**In  the  District  Court  of  the  United  States  for  the 
Western  Division  of  Washington,  Southern 
Division. 

In  the  Matter  of  ANDRUS-CUSHINa  LIGHTINO 
FIXTURE  COMPANY,  a  Corporation, 

Bankrupt. 

Order  Confirming  Sale. 

''This  cause  coming  on  regularly  to  be  heard  on  the 
15th  day  of  October,  1913,  at  the  hour  of  10  o'clock 
A.  M.  of  said  day,  pursuant  to  the  due  and  regular 
adjournment  of  the  creditor's  meeting  held  on  the 
11th  day  of  October,  1913,  upon  the  report  of  the 
trustee,  of  the  sale  of  personal  property  of  the  bank- 
rupt herein,  and 

It  further  appearing  to  the  Court  that  due  notice 
was  given  of  the  time  and  place  of  said  sale  as  re- 
quired by  the  laws  of  the  United  States  and  the  order 
of  this  Court,  and  that  said  sale  was  conducted  regu- 
larly in  all  respects,  and  that  at  said  sale  J.  Gr.  Park- 
hurst  was  the  highest  and  best  bidder  for  the  per- 
sonal property  of  said  bankrupt  and  bid  therefore 
the  sum  of  $3,G00  in  cash,  the  said  property  includ- 
ing all  of  the  property  of  said  bankrupt,  except  the 
book  accounts  and  the  [26]  personal  property 
claimed  by  the  Banner  Electric  Company  as  con- 
signed goods,  and 
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It  further  app<?armg  to  the  Court,  that  the  said  J. 
G.  Parkhurst  bid  for  the  said  property  claimed  by 
the  said  Banner  Electric  Company  as  consigned 
goods,  th<;  sum  of  $210.00  and  that  said  bid  was  the 
highest  and  best  bid  therefore,  and 

This  cause  coming  on  further  to  be  heard  on  said 
15th  day  of  October,  1913,  upon  the  petition  of  the 
said  Banner  Electric  Company,  praying  that  the  said 
consigned  goods  he  by  order  of  this  Court  turned 
over  to  the  possession  of  said  Banner  Electric  Com- 
pany as  the  property  of  said  Banner  Electric  Com- 
pany, the  Court  having  heard  the  evidence  pre- 
sented in  support  of  said  petition  and  having  heard 
the  argument  of  counsel  and  being  fully  advised  in 
the  premises. 

IT  IS  HEREBY  ORDERED,  that  said  petition  of 
the  said  Banner  Electric  Company  aforesaid  be  and 
the  same  is  hereby  denied  and  overruled,  to  which 
order  the  said  Banner  Electric  Company  by  its  coun- 
sel duly  excepted  and  its  exception  is  allowed. 

IT  IS  FURTHER  HEREBY  ORDERED,  AD- 
JUDGED AND  DECREED,  that  the  sale  of  all  the 
personal  property  of  said  bankrupt  corporation,  with 
the  exception  of  the  book  accounts  and  the  consigned 
goods  aforesaid  to  J.  G.  Parkhurst  for  the  sum  of 
$3,600.00,  be  and  the  same  is  hereby  ratified,  ap- 
proved and  confirmed  and  the  Trustee  in  Bank- 
ruptcy herein  is  hereby  directed  to  forthwith  deliver 
possession  of  said  personal  to  the  said  John  G.  Park- 
hurst upon  receiving  from  him  the  sum  of  $3,600.00 
in  cash. 
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IT  IS  FURTHER  HEREBY  ORDERED  that  the 
sale  of  the  consigned  goods,  claimed  by  the  Banner 
Electric  Company,  to  J.  G.  Parkhurst  for  the  sum  of 
$2i0.00  be  and  the  same  is  hereby  ratified,  approved 
and  confirmed,  but  the  said  Trustee  in  Bankruptcy 
is  hereby  directed  to  retain  possession  of  said  goods 
claimed  by  the  said  Banner  Electric  Company  for 
the  period  of  five  days  from  and  after  the  15th  day 
of  October,  1913,  which  time  is  hereby  allowed  the 
said  Banner  Electric  Company  to  file  a  petition  for 
review  before  the  District  Judge  of  said  District. 

Done  in  open  court  this  15th  day  of  October,  1913. 

R.  F.  LAFFOON, 
Referee  in  Bankruptcy." 
IV. 

Thereafter  on  October  15,  1913,  your  petitioner 
duly  made  and  filed  its  petition  to  the  said  District 
Court  for  a  review  of  the  order  aforesaid  of  the  Ref- 
eree, and  said  petition  and  the  Referee's  certificate  of 
facts  found  thereon  coming  on  regularly  to  be  heard 
January  12, 1914;  and  after  due  hearing  said  District 
Court  made  and  entered  its  order  affirming  the  order 
aforesaid  of  the  Referee.     [27] 

V. 

Your  petitioner  respectfully  represents  to  this 
Court  that  the  order  of  the  Referee  aforesaid  and 
the  order  of  the  District  aforesaid,  affirming  the  or- 
der of  the  Referee,  is  erroneous  in  law,  in  that  it 
deprives  your  petitioner  of  its  property,  the  lamps 
aforesaid,  compels  your  petitioner  against  its  wish 
and  in  violation  of  the  writing  between  the  parties 
to  become  a  creditor  of  the  bankrupt  corporation, 
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and  applies  the  property  aforesaid  of  your  petitioner 
to  the  satisfaction  pro  rata  of  the  general  claims  of 
creditors  of  said  bankrupt  corporation. 

WHEREFORE,  your  petitioner  prays  that  by  vir- 
tue of  Section  24B,  Chapter  4,  of  the  Act  of  July  1, 
1898,  and  to  the  exercise  of  its  superintending  and 
advisory  jurisdiction  in  matters  of  law  of  the  pro- 
ceedings of  the  several  inferior  Courts  of  Bank- 
ruptcy, this  Court  will  take  and  consider  the  matter 
aforesaid  in  this  petition  set  forth,  and  will  reverse 
the  orders  aforesaid  of  the  said  Referee  and  of  the 
said  District  Court,  and  will,  by  its  decree,  deter- 
mine that  the  petitioner  is  the  owner  of  the  prop- 
erty  aforesaid   and   entitled   to   its   possession   as 
against  the  bankrupt  and  the  Trustee  in  Bankruptcy 
of  the  bankrupt's  estate  and  as  against  the  credit- 
ors of  the  bankrupt,  and  otherwise  for  justice  as 
between  the  parties  due  as  the  equity  may  seem  meet 
and  right. 

FRANK  H.  KELLE  Y, 
RALPH  WOODS, 

Solicitors  for  Petitioner. 
Suite  117-18-19  Tacoma  Bldg.,  Tacoma,  Washington. 
DOLPH  MALLORY, 
SIMON  &  GEARIN, 

Of  Counsel  for  Petitioner. 
(Verification.) 

''Filed  in  the  U.  S.  District  Court,  Western  Dist. 
of  Washington,  Southern  Division.  Feb.  2,  1914. 
Frank  L.  Crosby,  Clerk.  By  E.  C.  Ellington,  Dep- 
uty."    [28] 
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Order  [Allowing  Petition  for  Revision]. 

The  petition  of  the  General  Electric  Company,  a 
corporation,  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  in  which  petition  C. 
A.  Brower,  Trustee  of  the  bankrupt  estate,  of  the 
Andrus-Cushing  Lighting  Fixture  Company,  a  cor- 
poration, appears  as  respondent,  together  with  the 
stipulation  of  the  solicitors  of  the  parties,  having 
been  presented  to  this  Court  for  allowance,  said  peti- 
tion hereby  is  allowed. 

Done  in  open  court  at  Tacoma,  this  2d  day  of  Feb- 
ruary, 1914. 

EDWARD  E.  CUSHMAN, 

Judge  of  said  Court. 

[Endorsed]:  "Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  Washington,  Southern  Division. 
Feb.  2,  1914.  Frank  L.  Crosby,  Clerk.  By  E.  C. 
Ellington,  Deputy. ' '     [29] 


[Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  of  Record.] 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I,  FRANK  L.  CROSBY,  Clerk  of  the  United 
States  District  Court  for  the  Western  District  of 
Washington,  do  hereby  certify  that  the  foregoing 
and  attached  are  a  true  and  correct  copy  of  the  rec- 
ord and  proceedings  in  the  case  of  ANDRUS- 
CUSHING  LIGHTING  FIXTURE  COMPANY, 
Bankrupt,  No.  1398,  as  required  by  stipulation  of 
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counsel  filed  in  said  matter,  as  the  originals  thereof 
appear  on  file  in  said  court,  at  the  City  of  Taeoma,; 
in  said  District. 

I  hereby  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  record  is  the  sum  of  Fifteen 
Dollars  and  Ninety  Cents  ($15.90),  which  sum  has 
been  paid  to  me  by  attorneys  for  petitioner  herein. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  court  at  the  city 
of  Taeoma,  in  said  District,  this  fourth  day  of  Feb- 
ruary, A.  D.  1914. 

[Seal]  FRANK  L.  CROSBY, 

Clerk. 
By  E.  C.  Ellington, 

Deputy  Clerk. 


[Endorsed]:  No.  2375.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  General 
Electric  Company,  a  Corporation,  Petitioner,  vs.  0. 
A.  Brower,  Trustee  in  Bankruptcy  of  the  Estate  of 
Andrus-Cushing  Lighting  Fixture  Company,  a  Cor- 
poration, Bankrupt,  Respondent.  In  the  Matter  of 
Andrus-Cushing  Lighting  Fixture  Company,  a  Cor- 
poration, Bankrupt.  Petition  for  Revision  Under 
Section  24b  of  the  Bankruptcy  Act  of  Congress,  Ap- 
proved July  1,  1898,  to  Revise,  in  Matter  of  Law,  of 


36  General  Electric  Company 

a  Certain  Order  of  the  United  States  District  Court 
for  the  Western  District  of  Washington,  Southern 
Division. 

Received  February  6, 1914. 

F.  D.  MONCKTON, 
Clerk. 
Filed  February  6,  1914. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 
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COMPANY,  a  corporation.  Bank- 
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IN  THE  MATTER  OF  ANDRUS-CUSHING 

LIGHTING  FIXTURE  COMPANY,  A 

CORPORATION,  BANKRUPT. 
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No.  2375 


United  States  Circuit  Court 
Of  Appeals 

FOR  THE  NINTH  CIRCUIT 


GENERAL  ELECTRIC  COMPANY, 
a  corporation,  Petitioner, 

vs. 

C.  A.  BROWER,  Trustee  in  Bank- 
ruptcy of  the  Estate  of  ANDRUS- 
CUSHING  LIGHTING  FIXTURE 
COMPANY,  a  corporation.  Bank- 
rupt, Respondent, 

IN  THE  MATTER  OF  ANDRUS-CUSHING 

LIGHTING  FIXTURE  COMPANY,  A 

CORPORATION,  BANKRUPT. 


PETITION  FOR  REVISION. 


PETITIONER'S    BRIEF    ON    RESPONDENT'S 
MOTION  TO  DISMISS  PETITION. 

The  remedy  is  by  petition  to  revise  action  of 
court  below  and  not  by  appeal.  The  questions  pre- 
sented are  matters  of  law  only,  and,  whether  inter- 
locutory or  final,  are  within  the  purview  of  Sec- 


tion  24,  par.  b  of  the  statute.    To  hold  the  remedy 

"f^        by  appeal  alone  is  operative,  would  in  effect  defeat 

^0       the  object  of  the  statute  which  is  to  afford  a  prompt 

<        administration  of  bankrupt  estates;  for  it  is  self 

\       evident  that,  as  in  the  case  at  bar,  if  the  question 

^\        runs  to  what  in  fact  constitutes  assets  of  the  es- 

'<')       tate  applicable  to  the  payment  of  proved  debts,  the 

whole  administration  of  the  estate  must  wait  the 

determination  of  this  question  until  the  time  for 

^^        appeal  has  run. 

>  The  question  in  the  case  at  bar  has  been  consid- 

y        ered  and  decided  on  petition  for  revision  both  in 
V        this  and  in  other  circuits. 


\ 


Berry  Bros.  vs.  Snowden,  209  Fed.  336  (9th 


V 

y  Circuit). 

I  Beach  vs.  Macon  Grocery  Co.,  120  Fed.  736 

"^  (5th  Circuit). 

In  re  Garcewich,  115  Fed.  87  (2nd  Circuit). 

v^  In  re  Young,  111  Fed.  158  (8th  Circuit). 

In  re  Lemon  &  Gale  Co.,  112  Fed.  296  (6th 
Circuit). 

"^  Mueller  vs.  Nugent,  184  U.  S.  1. 

Louisville  Trust  Co.  vs.  Comingor,  184  U.  S. 
18. 

In  re  Purvine,  96  Fed.  192. 


<  ^ 


i 

^  >» 


I 


I  ■     V     The  petition  for  revision  was  filed  seasonably. 
i     vj  The  bankruptcy  act  provides  no  time  within  which 

;    i 


the  petition  must  be  filed.  Undoubtedly  the  appli- 
cation should  be  made  within  a  reasonable  time,  in 
order  that  the  bankruptcy  proceedings  be  not  de- 
layed; but  neither  the  act  nor  any  rule  of  court 
determines  the  time. 

In  re  New   York  Economical  Printing  Co., 
106  Fed.  839. 

hi  re  Goode,  99  Fed.  389. 

In  re  Pettingil  Co.,  137  Fed.  840. 

In  re  Mueller,  135  Fpd.  711. 

In  re  Holmes,  142  Fed.  391. 

In  re  Groetzinger,  127  Fed.  124. 

ON  MOTION  FOR  CONTINUANCE. 

Since  the  questions  presented  by  appeal  and  by 
petition  for  revision  are  similar,  arising  out  of  sub- 
stantially the  same  transactions  and  facts,  the  ap- 
pellate court  should  hear  them  together. 

Ableman  vs.  Booth,  18  How.  470. 

Bucki  Lumber  Co.  vs.  Atlantic  Lb.  Co.,  93 
Fed.  765. 

Tansey  vs.  McDonald,  142  Mass.  220. 
In  re  Williams,  36  Pac.  6  (Cal.). 

The  appellate  court  has  discretion  so  to  continue 
matters  before  it  that  the  controversy  may  be  set- 
tled as  one  and  not  piecemeal. 


6 

Bentley  vs.  Gay,  67  Ga.  667. 
Wetmore  vs.  San  Francisco,  47  Cal.  37. 
Brown  vs.  Swann,  8  Pet.  435. 
Hunter  vs.  Fairfax,  3  Dall.  305. 

Respectfully  submitted, 

FRANK  H.  KELLEY, 
RALPH  WOODS, 
Attorneys  for  Petitioner. 

JOHN  M.  GEARIN, 
Of  Counsel. 
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Uniled  States  Circuit  Court  of  Appeals 

FOR  THE  NINTH  DISTRICT. 


General  Electric  Company, 
a  Corporation, 

Petitioner, 

against 

C.  A.  Brower,  Trustee  in  Bank- 
ruptcy of  tlie  Estate  of  Andrus- 
Cushing  Lighting  Fixture  Com- 
pany, a  Corporation,  Bank- 
rupt, 

Respondent. 


In  the  Matter  of  Andrus-Cush- 
iNG  Lighting  Fixture  Com- 
pany, a  Corporation,  Bank- 
rupt. 


BRIEF  ON  BEHALF  OF  PETITIONER. 
Statement  of  the  Case. 

This  is  a  petition  filed  under  Section  24-b  of  the  Bank- 
ruptcy Act  to  review  a  final  order  made  by  the  District 
Court  for  the  Western  District  of  Washington,  Southern 
Division,  on  January  12,  1914,  in  the  matter  of  the  bank- 
ruptcy of  the  Andrus-Cushing  Lighting  Fixture  Com- 
pany, a  corporation. 


On  Jul}^  8,  1912,  the  Petitioner,  General  Electric 
Company,  entered  into  a  contract  with  the  Andrus  Com- 
pany in  which  it  agreed  to  consign  incandescent  lamps 
manufactured  by  it  to  the  Andrus  Company  for  sale  by 
that  Company  on  a  commission  basis  (pp.  4-10).  The 
parties  entered  upon  the  performance  of  that  contract, 
lamps  were  consigned  thereunder,  and  in  the  following 
year,  on  August  14,  1913,  the  Andrus  Company,  having 
gotten  into  difficulties,  was  adjudicated  a  bankrupt.  At 
the  time  of  the  adjudication  lamps  which  had  been  con- 
signed under  the  contract  and  had  not  been  sold  were 
in  the  possession  of  the  Andrus  Company  as  the  con- 
signee, and  they  were  subsequently  taken  by  the  trus- 
tee, who  was  appointed  in  the  bankruptcy  proceedings 
and  who  claimed  the  right  to  hold  them  for  the  benefit 
of  creditors.  Thereupon,  and  on  October  8,  1913,  the 
General  Electric  Company  filed  a  petition  in  the  bank- 
ruptcy proceedings  claiming  title  to  the  lamps  (p.  2) 
and  on  October  15,  1913,  filed  objections  to  the  confirma- 
tion of  a  sale  thereof  by  the  trustee  (p.  3).  The 
petition  and  objections  came  on  for  hearing  be- 
fore the  Referee  in  bankruptcy,  and  the  trustee  then 
contended  that  the  contract  under  which  the  lamps 
had  been  consigned  contemplated  an  actual  sale  to 
the  Andrus  Company,  and  that  if  the  sale  was  not 
absolute,  it  was  conditional  and  void  as  to  creditors,  be- 
cause the  contract  was  not  recorded  under  a  certain 
statute  of  the  State  of  Washington  (p.  14).  The  statute 
upon  which  the  trustee  relied  (Rem.  &  Bal.  Codes  and 
Statutes,  Sec.  3670)  is  as  follows: 

*'A11  conditional  sales  of  personal  property,  or 
leases  thereof,  containing  a  conditional  right  to  pur- 
chase, where  the  property  is  placed  in  the  posses- 
sion of  the  vendee,  shall  be  absolute  as  to  the  pur- 
chasers, encumbrancers  and  subsequent  creditors  in 
good  faith,  unless  within  ten  days  after  taking  pos- 
session by  the  vendee,  a  memorandum  of  such  sale, 
stating  its  terms  and  conditions  and  signed  by  the 
vendor  and  vendee,  shall  be  filed  in  the  auditor's  of- 


fice  of  the  county,  wlieroin,  at  the  date  of  the  vendee's 
taking  possession  of  the  property,  the  vendee  re- 
sides. ' ' 

The  Referee  sustained  the  trustee's  contention,  and  by 
an  order  made  in  open  Court  upon  the  authority  of  In  re 
Graves  &  Lahelle,  a  case  decided  by  the  District  Court  a 
short  time  before,  denied  the  petition  (pp.  ;]0  to  32). 
The  case  upon  wliich  he  relied,  however,  was  subsequent- 
ly reversed  by  this  Court  {In  re  Graves  and  Berry  Bros 
V.  Snowden,  209  Fed.  336). 

A  petition  for  review  was  immediatelv  filed,  and  the 
case  was  thereupon  certified  to  Hon.  Edward  E.  Cushman 
District  Judge,  by  certificate  of  the  Referee,  dated  Oc- 
tober 18,  1913  (pp.  14  to  20),  and  on  January  12,  1914 
the  order  which  affirmed  the  decision  of  the  Referee  and 
which  IS  now  before  this  Court  for  review  was  made  bv 
the  District  Court  (p.  20). 

The  contract  under  consideration  was  not  recorded 
under  the  AVashington  statute,  and  it  follows  that  if  it 
provided  for  a  conditional  sale  of  lamps  to  the  Andrus 
Company,  or  a  lease  with  a  conditional  right  to  purchase 
the  Referee  and  the  Court  below  were  right  in  denyino' 
the  petition,  for  the  statute  would  operate  to  make  the 
sale  absolute  as  to  creditors  and  the  trustee  would  suc- 
ceed to  their  rights  (Bankruptcy  Act,  Section  47,  clause 
A  sub-division  a). 

If,  on  the  other  hand,  the  contract  created  an  agency 
tor  the  sale  of  lamps  owned  by  the  General  Electric 
Company  and  the  Andrus  Company  had  possession  as 
agent  or  factor  only,  for  the  purpose  of  making  sales  to 
the  public,  then  neither  its  creditors  nor  the  trustee 
would  have  any  right  whatever  to  the  lamps  and  the 
trustee  should  have  been  ordered  to  give  them  up  to  the 
General  Electric  Company  as  the  true  owner.  As  this 
Court  has  recently  said  in  Berrt/  Bros.  v.  Snotvdon,  209 
Fed.,336,  atp.  340:-Whileitistnie  that  under  the 
amendment    of    the  Bankruptcy  Act  of  June  25,  1910  a 


trustee  in  bankruptcy  is  vested  with  the  rights,  remedies, 
and  powers  of  a  creditor  holding  a  lien  by  legal  or  equi- 
table proceedings,  the  lien  so  given  is  a  lien  on  the  prop- 
erty of  the  bankrupts  and  not  a  lien  on  the  property  of 
third  persons." 

The  controversy,  then,  is  with  respect  to  the  title  to 
the  lamps  and  turns  on  the  meaning  of  the  contract  un- 
der which  they  were  delivered.  The  contract  must  speak 
for  itself,  and  is  as  follows: 

'^  APPOINTMENT  OF  AGENT. 

''INCANDESCENT  LAMPS. 

''The  General  Electric  Company,  a  New  York 
corporation  (hereinafter  called  the  'Manufacturer'), 
hereby,  through  the  General  Manager  of  its  Banner 
Electric  Works,  at  Youngstown,  Ohio,  appoints 
Andrus-Cushing  Ltg.  Fixt.  Co.  of  Tacoma,  Wash., 
(hereinafter  called  the  'Agent'),  an  Agent  to  sell  for 
it  its  Banner  Incandescent  Lamps  manufactured 
under  United  States  Letters  Patent,  of  the  types  and 
classes  hereinafter  specified,  upon  the  terms  and  sub- 
ject to  the  conditions  herein  set  forth,  and  said 
Agent  hereby  accepts  the  appointment,  and  agrees  to 
comply  with  said  terms  and  to  perform  all  condi- 
tions hereof. 

1.  The  Agency  hereby  created  shall  continue  for 
the  period  of  one  year  from  July  8th,  1912,  unless 
sooner  terminated  as  herein  provided. 

2.  The  Manufacturer  agrees  to  maintain  in  the 
custody  of  the  Agent,  to  be  disposed  of  as  herein  pro- 
vided, a  stock  of  its  Banner  Gem  (metalized  fila- 
ment), Mazda  (Tungston)  and  Tantalum  patented 
incandescent  lamps;  all  of  the  lamps  in  such  con- 
signed stock  shall  be  and  remain  the  property  of  the 
Manufacturer  until  the  lamps  are  sold,  and  the  pro- 
ceeds of  all  lamps  sold  shall  be  held  for  the  benefit 
and  for  the  account  of  the  Manufacturer  until  fully 
accounted  for  as  hereinafter  provided.  The  quan- 
tity of  lamps  and  the  length  of  time  they  shall  re- 
main in  stock  is  to  be  at  all  times  determined  by  the 
Manufacturer;  but  its  intent  is  to  maintain  the  stock 
on  an  average  basis  of  from  30  to  60  days'  supply,  as 


estimated  by  the  Agent.  All  lamps  shipped  here- 
under by  or  on  behalf  of  the  Manufacturer  either  to 
the  Ag-ent  or  upon  his  request  during  the  continu- 
ance of  this  Agency,  shall  be  subject  to  the  same 
terms,  conditions  and  agreements  as  if  shipped  to 
said  stock,  whether  or  not  so  specified.  The  Agent 
shall  return  to  the  Manufacturer,  at  any  time  when 
directed  by  it,  all  or  any  part  of  the  said  lamps  that 
have  not  been  sold,  and  any  duly  authorized  repre- 
sentative of  the  Manufacturer  shall  have  access  at 
all  times  during  business  hours  to  the  place  or  places 
in  which  said  lamps  are  stored. 

3.     The  agent  is  hereby  authorized  (a)  to  sell  to 
anyone,  lamps  from  said  stock  in  broken  package 
quantities  at  broken  package  prices,  and  in  standard 
package  quantities  at  standard  package  prices,  and 
(b)  to  sell  lamps  from  said  stock  to  any  purchaser 
under  standard  forms  of  contract  made  by  the  Manu- 
facturer and  under  which  the  Agent  may  be  given, 
by  the  Manufacturer,  written  authority  to  deliver 
lamps  at  the  prices  fixed  in  said  contracts,  and  (c)  to 
sell,  at  prices  on  the  same  basis  as  those  in  standard 
forms  of  contract,  lamps  from  said  stock  to  any  pur- 
chaser, not  under  contract,  for  the  purchaser's  imme- 
diate use;  but  sales  under  this  subdivision  (c)  may 
be  made  only  on  written  permission  from  the  Manu- 
facturer first  obtained  in  each  instance.     All  sales 
shall  be  made  only  at  such  prices    and    upon    such 
terms  as  may  be  established  by  the  Manufacturer; 
the  present  prices  and  terms  being  contained  in  the 
schedules  presented  herewith,  which  are  subject  to 
change  on  written  notice    from    the    Manufacturer 
from  time  to  time. 

Upon  all  bills  and  invoices  for  lamps  sold  by  the 
Agent  shall  appear  the  words:  'Agent  for  Banner 
Incandescent  Lamps  of  General  Electric  Company  ' 
The  Agent  has  no  authority  to  sell  or  transfer  or  in 
any  way  dispose  of  such  lamps,  except  as  herein  ex- 
pressly provided,  and  shall  not  control,  or  attempt 
to  control,  the  prices  at  which  any  purchaser  shall 
sell  any  of  such  lamps.  The  due  payment  to  the 
Manufacturer  for  all  sales  made  hereunder  by  the 
Agent  shall  be  and  hereby  is  guaranteed  by  said 
Agent. 


The  Agent  shall  conform  to  the  educational  and 
engineering  instructions  of  the  Manufacturer,  and 
shall  advise  with  and  instruct  prospective  purchas- 
ers as  to  the  classes  and  types  of  lamps  best  suited  to 
their  several  requirements  in  order  to  secure  a  maxi- 
mum illumination  for  a  minimum  expenditure,  and 
shall  conduct  the  business  hereunder  to  the  satisfac- 
tion of  the  Manufacturer. 

4.  All  of  the  Agent ''s  books  and  records  relating 
to  his  transactions  in  connection  with  the  sale  and 
distribution  of  the  Manufacturer's  lamps  shall  at  all 
times  during  business  hours  be  open  to  the  inspection 
of  any  duly  authorized  representative  of  the  Manu- 
facturer. 

5.  The  Agent  shall  pay  all  expenses  in  the  stor- 
age, cartage,  transportation,  handling  and  sale  of 
lamps  hereunder,  and  all  expense  incident  thereto 
and  to  the  accounting  and  collection  of  accounts 
thus  created.  The  Agent  shall  be  allowed  as 
compensation  for  the  performance  of  all  obligations 
hereunder,  the  difference  between  the  amounts  re- 
ceived from  the  sale  of  the  lamps  and  their  value  on 
the  basis  of  a  discount  of  29  per  cent  from  list  prices 
as  to  the  time  fixed  by  the  Manufacturer.  The 
Manufacturer  agrees  that  if  the  Agent  sells,  during 
the  period  of  this  appointment,  a  quantity  of  lamps 
the  value  of  which  would  entitle  him  to  a  higher 
basis  of  compensation,  as  shown  in  Schedules  pre- 
sented herewith,  the  Manufacturer  will  at  once  credit 
the  Agent  with  an  amount  equal  to  the  difference  be- 
tween the  compensation  he  has  been  receiving  and 
the  compensation  he  then  becomes  entitled  to. 

6.  The  Agent  shall  render  to  the  Manufacturer 
not  later  than  the  tenth  of  every  month,  a  report,  on 
forms  provided  by  the  Manufacturer,  covering  his 
sales  of  the  Manufacturer's  lamps  during  the  preced- 
ing calendar  month. 

The  Agent  shall  pay  over  to  the  Manufacturer,  not 
later  than  the  tenth  of  every  month,  an  amount  equal 
to  the  total  sales  value  of  all  lamps  sold  hereunder, 
less  the  compensation  due  the  Agent,  for  which  col- 
lections have  been  made  by  the  Agent  during  the 
preceding  calendar  month,  and  a  further  amount 
equal  to  the  total  sales  value  less  the  compensation 
due  the  Agent,  on  all  lamps  sold  by  the  Agent  to  cus- 


tomers  whose  accounts  covering  such  lamps  are,  on 
the  first  of  the  month,  past  due,  according  to  the 
Manufacturer's  standard  terms  of  payment. 

If  reports  are  forwarded  as  provided  in  this 
clause,  and  are  accompanied  by  a  remittance  cover- 
ing in  full  the  lamps  sold  by  the  Agent  during  the 
preceding  calendar  month,  whether  or  not  such  ac- 
counts have  been  collected,  such  remittance  may  be 
the  total  sales  value  of  the  lamps  sold,  less  the  com- 
pensation due  the  Agent,  and  less  5  per  cent  of  the 
amount  so  arrived  at,  which  5  per  cent  shall  be  al- 
lowed as  an  additional  compensation  for  such  pay- 
ment and  service. 

7.  The  Agent  shall,  on  or  before  the  15th  day  of 
January  and  July,  make  and  forward  to  the  Manu- 
facturer, on  forms  provided  by  the  Manufacturer,  a 
complete  itemized  report  or  inventory  of  all  of  the 
Manufacturers'  lamps  on  hand  at  the  close  of  busi- 
ness on  the  last  day  of  the  preceding  calendar  month, 
and  shall  render  a  similar  report  within  15  days 
after  the  termination  or  expiration  of  this  appoint- 
ment with  reference  to  all  such  lamps  on  hand  at  the 
date  of  such  expiration  or  termination.  At  the  time 
for  rendering  each  such  report,  the  Agent  shall  pay 
to  the  Manufacturer  the  value  of  all  lamps  lost  from 
the  aforesaid  stock  or  damaged,  on  the  basis  of  list 
prices,  less  a  discount  of  29  per  cent. 

8.  The  agency  hereby  created  may  be  terminated 
by  notice  in  writing  to  the  Agent  in  the  event  that 
the  Agent  shall  be  or  become  insolvent  or  in  the 
event  of  a  breach  by  the  Agent  of  any  of  the  terms 
or  conditions  of  this  appointment,  the  expiration 
or  termination  of  this  Agency  for  any  reason  shall  be 
without  prejudice  to  the  rights  of  the  Manufacturer 
against^  the  Agent,  and  immediately  upon  any  such 
expiration  or  termination  the  Agent  shall  deliver  to 
the  Manufacturer  all  lamps  consigned  hereunder  and 
that  remain  unsold  and  shall  fully  perform  all  obli- 
gations of  the  Agent  that  then  remain  unfulfilled. 

This  appointment  is  hereby  signed  for  the  Gen- 
eral Electric  Company,  the  Manufacturer,  by  the 
General  Manager  of  its  Banner  Electric    Works  or 
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his  duly  authorized  representative  located  in  the  sales 
office  of  its  said  works  at  Youngstown,  Ohio. 

(Signed)     N.  L.  NORRIS, 
General  Manager  Banner  Electric  Works. 
Accented  i 

(Signed)     ANDRUS-CUSHING  LTG.  FIX- 
TURE CO. 

F.  L.  GUSHING,  Tr., 

Agent. ' ' 

It  was  stipulated  that  ''the  rights  of  the  parties 
hereto  are  determined  by  and  rest  wholly  upon"  the  con- 
tract above  set  forth  "and  upon  the  facts  found  in  the 
Referee's  Certificate"  (pp.  20,  21)  and  it  appears  from 
this  certificate  (pp.  16  to  18)  that  one  Ackroyd  acted  for 
the  General  Electric  Company  in  supplying  the  Andrus 
Company  with  lamps  from  a  warehouse  in  Tacoma,  and 
received  a  commission  for  his  services,  that  after  the 
contract  was  made  he  became  a  stockholder  and  an  of- 
ficer of  the  Andrus  Company,  that  this  was  understood 
by  all  parties,  that  when  the  Andrus  Company  became 
financially  embarrassed  he  knew  about  it,  by  virtue  of 
his  connection  with  that  Company,  and  that  the  General 
Electric  Company  took  no  steps  to  terminate  the  con- 
tract. By  the  same  stipulation  the  right  to  question  the 
jurisdiction  of  this  Court  "to  hear  and  determine  the 
question  in  the  petition  presented"  was  reserved  to  the 
Respondent  (p.  21). 

Specification  of  Errors. 

The  Referee  and  the  Court  below  erred  in  holding 
that  the  lamps  in  controversy  had  been  sold,  either  ab- 
solutely or  conditionally,  to  the  Andrus  Company,  and 
in  failing  to  hold  that  they  were  in  the  possession  of 
that  Company  as  agent  or  factor  only.  They  also  erred 
in  refusing  to  hold  that  the  General  Electric  Company 
was  the  owner  of  said  lamps,  and  in  refusing  to  direct 
that  they  be  returned  to  that  Company. 
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BRIEF  OF  THE  ARGUMENT. 

POINT  I. 

As  to  the  jurisdiction  of  this  Court. 

The  Bankruptcy  Act  in  Section  24a  provides  that 
controversies  in  bankruptcy  proceedings  may  be  review- 
ed by  appeal,  and  in  Section  24b  provides  that  proceed- 
ings of  the  courts  of  bankruptcy  may  be  revised  in  mat- 
ter of  law  by  petition.  In  addition  to  filing  this  petition 
under  Section  24b,  the  General  Electric  Company  has 
appealed  to  this  Court  under  Section  24a  (case  2449), 
and  the  same  question  is  presented  in  each  case.  It  is 
a  question  of  law  only,  and  it  may  therefore  be  argued 
that  the  Court  has  jurisdiction  of  both  the  appeal  and 
the  petition.  On  the  other  hand,  it  mav  be  argued  that 
the  question  whether  the  remedy  in  a  given  case  is  by 
appeal  or  by  petition  depends  upon  the  nature  of  the 
proceeding,  that  if  it  is  a  controversy  in  a  bankruptcy 
proceeding  it  may  be  reviewed  by  appeal  onlv,  and  that 
if  it  is  a  proceeding  of  a  court  of  bankruptcv  it  may  be 
reviewed  by  petition  only.  The  question  has  been  de- 
cided in  different  ways  in  the  different  circuits,  but  has 
now  been  settled,  to  a  certain  extent  at  least,  by  the 
Supreme  Court  in  cases  to  which  we  think  the  attention 
of  this  Court  should  be  called. 

In  Hewit  v.  Berlin  Machine  Works,  194  U  S  296 
and  Coder  v.  Arts,  213  U.  S.,  223,  it  is  expresslv  decided 
that  a  petition  by  a  third  party  claiming  title  to  goods  in 
the  hands  of  a  trustee  is  a  controversy  arising  in  bank- 
ruptcy proceedings,  reviewable  by  appeal  under  Sec- 
tion 24-a. 

In  Coder  v.  Arts,  the  Court  said,  at  pages  233  and  234  ; 

^  ''It  is  therefore  apparent  that  the  mode  of  appeal 
m  a  given  case  depends  upon  the  character  of  the 
proceeding.    And  the  question  to  be  solved  in  such 
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cases  is,  Does  the  case  present  a  proceeding  in 
bankruptcy  or  is  it  a  controversy  arising  in  bank- 
ruptcy proceedings? 

A  reference  to  the  adjudications  in  this  Court  may 
assist  in  clearing  the  matter.  Hewit  v.  Berlin  Ma- 
chine Works,  194  U.  S.,  296,  is  an  illustration  of  a 
controversy  arising  in  bankruptcy  proceedings  (Sec- 
tion 24a)  wherein  the  appeal  is  under  Section  6  of 
the  act  of  March  3,  1891.  In  that  case  the  Berlin 
Machine  Works  asserted  title  to  the  property  in  the 
possession  of  the  trustee,  and  intervened  in  the  bank- 
ruptcy proceedings,  raising  a  distinct  and  separable 
issue  as  to  the  title  to  property  in  the  possession  of 
the  trustee.  This  court,  speaking  through  the  Chief 
Justice,  held  that  the  case  presented  a  controversy 
arising  in  bankruptcy  proceedings  appealable  to  the 
courts  of  appeal  as  other  cases  under  Section  6  of  the 
act  of  March  3,  1891." 

The  General  Electric  Company,  a  third  party,  filed  its 
independent  petition  asserting  title  to  the  lamps.  It ' '  in- 
tervened in  the  bankruptcy  proceeding,  raising  a  distinct 
and  separable  issue  as  to  the  title  to  property  in  the  pos- 
session of  the  trustee"  and  it  follows  that  the  order  deny- 
ing its  petition  may  be  reviewed  by  appeal. 

As  it  is  perfectly  clear  that  the  case  may  be  reviewed 
on  the  appeal,  the  question  whether,  as  a  matter  of  law 
only  is  involved,  it  may  not  also  be  reviewed  on  this  peti- 
tion, or  whether  the  two  sections  are  mutually  exclusive, 
may  be  of  no  importance,  although  the  question  should 
not  be  left  without  reference  to  Matter  of  Loving,  224 
U.  S.,  183,  where  the  Supreme  Court  held  that  Sections 
25a  and  24b  of  the  Bankruptcy  Act  were  mutually  ex- 
clusive and  by  its  dictum  intimated  that  the  same  would 
be  held  with  respect  to  Sections  24a  and  24b.  In  that 
case  the  Court  said  at  page  188 : 

**In  our  judgment  the  rule  was  well  stated  in 
In  re  Mnclier,135  Fed.  Rep.  711,  by  Mr.  Justice 
Lurton,  then  Circuit  Judge  (p.  715)  : 

'Tlie  'proceedings'  reviewable  (under  section 
24b)  are  those  administrative  orders  and  decrees  in 
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tho  ordinary  course  of  a  hankruptcy  between  the 
rtlin.i,^  of  the  petition  and  tlie  final  settlement  of  the 
estate,  which  are  not  made  specially  appealable  un- 
der Section  '2'm.  This  would  include  <iuestions  be- 
tween till'  bankrupt  and  his  creditors  of  an  adminis- 
trative ciiaracter,  and  exclude  such  matters  as  are 
appealable  under  24a.'  " 

Up  to  this  point  we  have  considered  the  order  under 
review  as  a  denial  of  the  General  Electric  Company's 
petition  to  reclaim  only,  but  in  addition  to  denying  that 
petition,  the  same  order  confirmed  the  sale  which  had 
been  made  by  the  Trustee  against  the  petitioner's  objec- 
tions, and  this  separate  proceeding  by  the  Tnistee  him- 
self may  well  be  held  a  proceeding  of  the  Court  of  bank- 
ruptcy, reviewable  under  Section  24b  on  the  authority  of 
First  National  Bank  of  Chicago  v.  Chicago  Title  and 
Trust  Co.,  198  U.  S.  280. 

The  distinction  between  claims  by  third  parties  and 
claims  by  the  trustee  is  well  stated  in  the  case  of  In  re 
M'Mahon,  C.  C.  A.,  Sixth  Circuit,  147  Fed.  684,  at  page 
689,  where  Judge  Lurton  said: 

''Between  Heivit  v.  Berlin  Machine  Works  and 
First  National  Bank  of  Chicago  v.  Chicago  Title  and 
Trust  Co.,  there  is  this  distinction :  In  the  first  case 
the  stranger  voluntarily  came  in  and  set  up  a  claim 
against  property  in  possession  of  the  bankrupt's 
trustee.  Very  clearly  that  made  one  of  those  inde- 
pendent controversies  which  may  arise  in  a  bank- 
ruptcy proceeding  or  in  any  other  where  the  res  is 
in  custodia  legis  and  was  appealable  under  section 
24a.  In  the  later  case  the  same  kind  of  issue  arose, 
but  it  arose  upon  the  application  of  the  trustee  for 
an  order  of  sale  and  as  incident  to  that  the  deter- 
mination of  a  claim  against  the  property  held  by  one 
not  a  party  to  the  proceeding.  The  latter  is  plainly 
held  to  be  a  'proceeding  in  bankruptcy'  not  appeal- 
able, but  reviewable  in  matters  of  law  only  upon  an 
appeal  to  the  supervisory  powers  of  the  Court  of 
Appeals  under  section  24b." 
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And  in  Coder  v.  Arts,  supra,  the  court  said  at  p.  23'4: 

''Nor  is  the  decision  in  liewit  v.  Berlin  Machine 
Works  inconsistent  with  First  National  Bank  of 
Chicago  v.  Chicago  Title  and  Trust  Co.,  198  U.  S. 
280.  In  that  case  there  was  an  attempt  on  the  part 
of  the  trustee  to  invoke  an  adjudication  as  to  the 
title  to  property  which  the  District  Court  found  not 
to  be  in  the  possession  of  the  trustee,  notwithstand- 
ing the  petition  of  the  trustee  had  averred  posses- 
sion"    *     *     *^ 

Considering  the  order,  then,  as  a  confirmation  of  the 
sale  made  by  the  trustee,  it  may  be  reviewed  upon  this 
petition. 


POINT  II. 

The  contract  under  consideration  Tvas 
intended  to  be  performed,  and  -was  in  fact 
performed,  in  tlie  State  of  Washing'ton, 
and  the  leg'al  effect  thereof  must  there- 
fore be  determined  by  the  law  of  that 
State. 

The  contract  itself  provided  that  lamps  were  to  be 
consigned  thereunder  to  the  Andrus  Company  "of  Ta- 
coma,  Washington"  (p.  5),  and  in  performance  of  the 
contract,  lamps  were,  in  fact,  delivered  to  the  Andrus 
Company  from  a  warehouse  in  which  they  were  stored  in 
that  City  and  State  (p.  16).  The  contract,  therefore,  was 
not  only  intended  to  be  performed,  but  was,  in  fact,  per- 
formed in  the  State  of  Washington,  and  it  follows  that  the 
effect  thereof  must  be  determined  by  the  law  of  that 
State.  As  the  Supreme  Court  said  in  Andrews  v.  Pond, 
13  Pet.,  64,  at  p.  77 : 

"The  general  principle  in   relation  to   contracts 
made  in  one  place,  to  be  executed  in  another,  is  well 
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settled.    They  are  to  be  governed  by  the  huv  of  the 
place  of  performance." 

See  also  Pinney  v.  Nelson,  183  U.  S.,  144,  151. 


POINT  III. 

Under  the  law  of  Washingiion  title  to 
the  lamps  in  controversy  is  in  the  Peti- 
tioner. 

The  case  of  Eilers  Music  House  v.  Fairbanks,  et  al, 
decided  by  the  Supreme  Court  of  Washington  on  July  11^ 
1914,  and  reported  in  the  advance  sheets  of  "Washington 
Decisions"  issued  under  date  of  July  22,  1914,  on  page 
287,  has  declared  the  law  of  that  State  upon  the  issue 
involved  in  the  case  at  bar,  for  it  construed  a  similar  con- 
tract, determined  the  effect  thereof  upon  the  title  to  prop- 
erty, and  thus  laid  down  a  rule  of  property  which  will 
be  followed  by  the  Federal  Courts.  The  action  was  re- 
plevin and  involved  the  question  of  title  to  a  piano  which 
had  been  consigned  for  sale.  The  Court  said  at  pages 
287  and  288: 

''The  contract  which  the  appellant  accepted,  and 
under  which  the  piano  in  question  passed  from  the 
possession  of  the  appellant,  is,  in  substance,  as  fol- 
lows :  Goodman  and  Helgesen,  on  May  6,  1912,  ad- 
dressed a  letter  or  order  to  the  appellant,  in  which 
they  say: 

*  *^"We  will  take  from  you  a  consignment  at  Seattle 
100  player  pianos  of  the  Marshall  &  Wen- 
dall  make  *  *  *  at  the  agreed  price  of  $360. 
f.o.b.  Seattle,  including  player  piano  bench  with  each 
player,  which  ive  agree  to  sell  at  not  less  than  your 
stock  price  of  $650  without  having  your  written  con- 
sent so  to  do  *  *  *.  We  agree  to  order  and  sell 
exclusively    for    you     *     *     *.     We    will    keep    all 
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goods  in  our  hands  fully  insured  and  have  policies  in 
case  of  loss  made  payable  to  you  and  deposit  such 
policies  with  you.  We  will  pay  all  taxes  levied  on 
such  goods  as  you  may  consign  to  us  while  the  same 
are  in  our  hands  or  possession.  Our  consignment 
account  shall  at  no  time  exceed  $8,000.  Instruments 
consigned  to  us  shall  be  subject  to  your  order  after 
90  days  from  date  of  shipment  to  us,  and  we  also 
agree  to  pay  you  in  cash  on  the  first  of  each  month  in- 
terest at  the  rate  of  six  per  cent  per  annum  on  the 
billing  price  of  all  goods  and  instruments  remaining 
on  our  hands  longer  than  ninety  days  from  date  of 
shipment.  We  will  endeavor  to  sell  all  instruments 
consigned  to  us  within  sixty  days  from  the  date  of 
shipment  to  us,  and  will  promptly  remit  to  you  cash 
or  approved  customers'  contract  notes  which  will  al- 
ways be  subject  to  your  approval  with  security  on  the 
instruments  sold  *  *  *,  Yoy  the  purpose  of 
formmg  the  basis  upon  which  our  compensation  is  to 
be  fixed  for  the  sale  of  such  instruments  and  attend- 
ing to  collections  or  whatever  else  you  may  call  upon 
us  to  do,  instruments  are  to  be  invoiced  to  us  as 
agents,  at  prices  as  above  stated,  and  we  agree  that 
our  compensation  and  commission  hereunder  shall 
be  such  sum  or  sums  as  we  may  sell  said  instruments 
for  in  excess  of  such  billing  *  *  *.  We  will  send 
you  a  report  on  the  first  day  of  each  and  every  month 
of  all  instruments  remaining  unsold  and  make 
prompt  returns  as  soon  as  sales  are  made.' 

The  whole  tenor  of  the  instrument  shows  that  the 
goods  were  to  be  consigned  for  sale  upon  commission, 
and  that  there  was  no  conditional  sale,  because  the 
contract  does  not  create  the  relation  of  vendor  and 
vendee.", 

and  said  further,  at  p.  290: 

"The  contention  of  respondent  that  the  contract 
in  question  is  a  conditional  sale  within  the  meaning 
of  Rem.  &  Bal.  Code,  Section  3670  (P.  C.  349,  Section 
35),  as  construed  in  Eisenberq  v.  Nichols,  22  Wash. 
70,  r,0  Pac.  124,  79  Am.  St.  917,  is  not  sound.  The 
statute  is  that  'all  conditional  sales  of  personal  prop- 
erty or  leases  thereof  containing  a  conditional  right 
to  purchase'  etc.,  where  the  property  is  placed  in  the 
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posBessioii  ol'  the  vendee,  shall,  unless  a  niemoran- 
duni  of  the  sale  is  filed  for  record,  be  absolute  as  to 
the  classes  therein  named.  The  contract  under  re- 
view is  not  a  contract  for  a  conditional  right  to  pur- 
chase, but  is  a  mere  consignment  of  goods  by  a  prin- 
cipal to  a  factor  to  be  sold  upon  commission." 

The  rule  that  in  determining  the  law  of  a  State  the 
decisions  of  the  State  Courts  will  be  followed,  when  they 
are  such  as  to  establish  a  rule  of  property,  is  well  illus- 
trated in  the  case  of  L.  C.  Smith  &  Bro.  Typeivriter  Co.  v. 
Alleman,  199  Fed.,  1,  which  was  an  appeal  from  the  Dis- 
trict Court  for  the  Eastern  District  of  Pennsylvania  and 
involved  the  question  whether  a  certain  contract  was  a 
bailment  or  a  conditional  sale.  The  case  came  on  before 
Circuit  Judge  Gray  and  District  Judges  Bradford  and 
Witmer.  The  opinion  of  the  (^urt  was  written  bv  Judge 
Witmer  and  it  appears  therefrom  that  both  he  and  Judge 
Gray  were  satisfied  that  the  contract  was  a  bailment  In 
the  light  of  common  law  principles,  as  well  as  the  Penn- 
sylvania State  cases  that  were  cited.  Judge  Bradford, 
however,  was  apparently  of  a  different  opinion,  for  while 
he  joined  in  the  judgment,  he  did  so  on  the  sole  ground 
that  the  State  cases  should  be  followed,  saying  at  p.  6 : 

'*I  am  constrained  to  join  in  the  judgment  of  re- 
versal solely  for  the  reason  that,  the  decisions  of  the 
Supreme  Court  of  Pennsylvania  having  established  a 
rule  of  property  in  force  in  that  state  on  the  subject 
of  conditional  sales  and  bailments  of  personal  prop- 
erty, the  federal  courts  are  under  obligation  to  en- 
toree  It  there  without  regard  to  its  soundness  or  un- 
soundness." 

The  rule  has  also  been  recognized  in  this  class  of  cases 
by  the  Court  of  Appeals  in  the  Seventh  Circuit,  in  the 
case  of  In  re  Gait,  120  Fed.,  64.  That  was  an  appeal 
from  the  District  Court  for  the  Northern  District  of 
Illinois,  and  the  court,  among  other  questions,  considered 
whether  a  bona  fide  purchaser  or  an  execution  creditor  of 
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a  conditional  vendee  was  protected  against  a  claim  of  the 
vendor,  and  said  at  p.  67 : 

"The  law  of  the  State  of  Illinois  with  respect  to 
conditional  sales,  as  expounded  by  its  supreme  court, 
runs  counter  to  the  great  weight  of  authority,  but  has 
become  a  rule  of  property  in  that  state,  and  we  are 
bound  to  observe  it. ' ' 

Wliile  it  is  clear  that  the  case  at  bar  must  be  deter- 
mined in  the  light  of  the  law  of  Washington,  and  while  the 
law  of  that  state  has  been  settled  by  its  Supreme  Court, 
there  is  nevertheless  no  conflict  between  the  views  of  that 
Court  and  those  of  other  courts  throughout  the  coun- 
try, as  \\dll  appear  from  the  authorities  discussed  in  the 
following  point,  in  which  the  case  is  argued  on  the  merits. 


POINT  IV. 

The  la-w  of  Washing-ton  with  respect  to 
title  to  the  lamps  in  controversy  is  rigr^^t 
on  principle  and  is  in  accord  virith  the  au- 
thorities in  other  jurisdictions. 

In  the  absence  of  a  controlling  decision  in  the  State 
of  Washington  the  issues  involved  would  be  determined 
in  the  light  of  the  principles  of  the  common  law  with 
respect  to  sales  and  bailments,  and  the  authorities  in 
other  jurisdictions,  interpreting  those  principles,  would 
be  considered.  The  same  result  would  be  reached,  for 
the  Washington  case  is  right,  and  is  in  accord  with  other 
cases  on  the  subject  throughout  the  country,  both  State 
and  Federal.  That  a  factor  or  commission  merchant  to 
whom  goods  of  another  have  been  consigned  for  sale  is 
nothing  more  than  an  agent  to  sell,  and  has  no  title  to  the 
goods  themselves,  has  never  been  questioned  anywhere. 
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There  was  some  question  at  one  time,  however,  whether 
such  a  transaction  was  a  baihnent  in  view  of  the  old  defini- 
tion of  a  baihnent  as  tlie  delivery  of  a  thing  to  be  returned, 
but  that  definition  was  criticised  by  Judge  8tory  and 
other  authorities  as  too  narrow,  in  that  it  would  not  in- 
clude factors,  and  it  is  now  universally  agreed  that  such 
a  transaction  is  a  bailment,  and  that  a  factor  is  a  bailee. 
A  contract  under  which  goods  are  consigned  for  sale,  then, 
may  be  described  as  an  agency  contract,  a  factorage  con- 
tract, or  as  a  contract  of  bailment,  and  these  different 
legal  descriptions  of  the  same  thing  are  used  inter- 
changeably by  the  Courts,  as  well  as  in  this  brief. 

We  are  unable  to  conceive  a  legal  theory  upon  which 
it  can  be  argued  that  the  lamps  in  controversy  were  sold 
to  the  consignee  and  do  not  know  the  theory  or  points 
upon  which  the  respondent  will  rely.  It  seems  clear,  how- 
ever, that  his  argument  must  take  one  of  two  courses : 
It  must  contend  that  the  contract  in  question,  by  its 
very  terms,  created  the  relation  of  vendor  and  vendee 
and  resulted  in  a  sale,  or,  that  while  the  contract  itself 
created  an  agency  for  sale  only,  there  were  nevertheless 
facts  outside  the  contract  which  showed  it  to  be  a  mere 
cover,  that  the  real  intention  of  the  parties  was  to  pass 
title  and  that  the  so-called  agent  or  consignee  was  reallv 
t,  vendee.  We  propose  now  to  consider  these  two  possi- 
ble lines  of  argument.  If  either  one  of  them  is  sus- 
tained the  respondent  must  win.  If  they  both  fail ;  if  the 
contract  really  creates  an  agency  for  sale  and  there 
are  no  facts  outside  thereof  which  show  any  change 
whatever  in  the  relation  thereby  created,  the  petitioner 
must  win. 

A.  THE    CONTRACT   CREATES   AN 
AGENCY  FOR  SALE. 

The  question  whether  a  contract  is   really  one  for 
the  consignment  of  goods  for  sale  by  the  consignee  to 
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the  public  generallj',  or  is  a  contract  for  the  sale  of 
goods  to  the  consignee,  has  been  many  times  before  the 
courts  and  the  principles  in  the  light  of  which  a  particu- 
lar case  must  be  determined,  are  well  settled. 

There  is  no  doubt  as  to  what  constitutes  a  sale.  Its 
essential  elements  are  everywhere  the  same,  and  the  only 
question  in  a  given  case  is  whether  these  elements  really 
exist. 

In  the  case  of  In  re  Allen,  183  Fed.,  172,  the  Court 
said,  at  p.  174: 

"A  'contract  of  sale'  is  when  there  is  an  agreed 
price,  a  vendor,  a  vendee,  an  agreement  of  the  former 
to  sell  for  the  agreed  price,  and  an  agreement  of 
the  latter  to  buy  and  pay  the  agreed  id  rice. ' ' 

In  the  case  of  In  re  Columbus  Buggy  Co.,  C.  C.  A., 
Eighth  Circuit,  143  Fed.,  859,  Judge  Sanborn  said,  at 
p.  860: 

"An  agreed  price,  a  vendor,  a  vendee,  an  agree- 
ment of  the  former  to  sell  for  the  agreed  price  and 
an  agreement  of  the  latter  to  buy  for  and  to  pay  the 
agreed  price  are  essential  elements  of  a  contract  of 
sale, ' ' 

and  in  defining  a  conditional  sale  the  same  Court  said : 

''A  conditional  sale  is  one  in  which  the  vesting  of 
the  title  in  the  purchaser  is  subject  to  a  condition  pre- 
cedent or  in  which  its  revesting  in  the  seller  is 
subject  to  a  failure  of  the  buyer  to  comply  with  a 
condition  subsequent." 

A  consignment  of  goods  for  sale,  however,  is  some- 
thing very  different  and  involves  no  change  of  ownership 
whatever.  It  contemplates  a  sale  in  the  future,  to  be 
made  by  the  consignee,  but  is  not  a  sale  to  the  consignee. 
Title  remains  in  the  consignor,  and  the  right  of  the 
consignee  to  sell  and  pass  title  to  a  third  party  is  con- 
ferred by  the  consignor  as  owner  and  does  not  exist  by 
virtue  of  anv  title  in  the  consignee. 
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In  1,  Mechem  on  Sales,  it  is  said  in  Section  43: 

"Sale,   i'urtlier,  is   to  be  distinguislied   from   the 
creation  of  an  agency  to  sell.     The  essence  of  sale 
is,  as  has  been  seen,  the  transfer  of  the  title  to  the 
goods  for  a  price  i)aid  or  to  be  paid.    Sucii  a  transfer 
puts  the  transferee,  who  has  procured   the  goods 
to  sell  again,  in  tlie  attitude  of  an  owner  selling  his 
own  goods,  and  makes  him  liable  to  tlie  first  seller 
as  a  debtor  for  tlie  price,  and  not,  as  an  agent,  for 
the   proceeds    of   the    resale.     The    essence   of   the 
agency  to  sell  is  the  delivery  of  the  goods  to  a  per- 
son who  is  to  sell  them,  not  as  his  own  property  but 
as  tlie  i)roperty  of  the  principal,  who  remains  the 
owner   of   the   goods    and   who   therefore   has    the 
right  to   control  the  sale,  to  recall  the  goods  and  to 
demand  and  receive  their  proceeds  when    sold,    less 
the  agent's  commission,  but  who  has  no  right  to  a 
price  for  them  before  sale  or  unless  sold  by  the  agent. 
_  Agencies  to  sell  are  very  common ;  the  most  fami- 
liar t}T)es  of  such  agents  being  the  factor  or  commis- 
sion merchant,  and  the  general  dealer  who  receives 
goods  for  sale  under  what  is  usually  termed  a  'con- 
signment.'    In  the  ordinary  cases  of  this, nature,  the 
title  ^0  the  goods  remains  in  the  consignor  or  prin- 
cipal until  sale,  and  the  factor  or  consignee  does  not 
become  liable  as  a  purchaser  except,  according  to 
the  weight  of  authority,  when  he  has  sold  under  a  del 
credere  commission." 

The  distinction  between  a  contract  of  sale  and  an 
agency  or  factorage  contract  is  thus  perfectly  clear. 

The  G-eneral  Electric  Company  might  well  have  agreed 
to  sell  its  lamps  to  the  Andrus  Company  and  create 
the  relation  of  vendor  and  vendee,  and  it  might  equally 
well  have  agreed  to  place  its  lamps  in  the  hands  of  that 
Company  to  sell  and  create  the  relation  of  prinnipal  and 
agent.  Either  agreement  would  have  been  perfectly  law- 
ful and  the  question  is,  which  relation  did  the  parties  in- 
tend to  create?  Their  intention  must  be  found  in  the 
contract  and  must  be  determined  in  the  light  of  the  whole 
instrument.     As  was  said  by  the  Court  in  Franklin  v. 
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Stoughton  Wagon  Co.,  C.  C.  A.,  Eighth  Circuit,  168  Fed. 
857,  at  p.  862 : 

* '  The  contract  must  be  read  in  its  entirety,  and  its 
construction  is  not  to  be  gathered  from  any  separate 
provision  of  it.  It  is  from  the  whole  contract  that 
the  intention  of  the  parties  is  to  be  gathered." 

Each  provision  of  the  contract  must  be  considered 
in  the  light  of  all  other  provisions,  and  the  application 
of  this  test  in  the  case  at  bar  will  show  that  the  General 
Electric  Company  never  parted  with  its  title  to  the  lamps 
and  that  the  Andrus  Company  held  them  as  agent  or 
factor  only. 

The  contract  is  entitled  ^'Appointment  of  Agent" 
and  in  the  first  paragraph  the  Andrus  Company  is  ap- 
pointed *' Agent  to  sell"  in  accordance  with  the  terms  of 
the  contract,  and  the  agent  ''accepts  the  appointment" 
and  agrees  to  the  terms  (p.  5). 

In  the  paragraph  which  follows,  marked  "1,"  it  is 
provided  that  the  agency  shall  continue  for  a  year,  unless 
otherwise  terminated,  and  in  paragraph  "  2  "  it  is  agreed 
that  the  General  Electric  Company,  as  the  Manufac- 
turer or  principal,  will  maintain  a  stock  of  lamps  "in  the 
custody  of  the  Agent, ' '  that  ' '  The  quantity  of  lamps  and 
the  length  of  time  they  shall  remain  in  stock  is  to  be  at 
all  times  determined  by  the  Manufacturer,"  that  "all  of 
the  lamps  in  such  consigned  stock  shall  be  and  remain  the 
property  of  the  Manufacturer  until  the  lamps  are  sold, 
and  the  proceeds  of  all  lamps  sold  shall  be  held  for  the 
benefit  and  for  the  account  of  the  Manufacturer,"  (p.  5), 
and  that  "The  Agent  shall  return  to  the  Manufacturer, 
at  any  time  when  directed  by  it,  all  or  any  part  of  the 
said  lamps  that  have  not  been  sold,  and  any  duly  author- 
ized representative  of  the  Manufacturer  shall  have  access 
at  all  times  during  business  hours  to  the  place  or  places 
in  which  said  lamps  are  stored. ' ' 

In  paragraph  marked  "3"  the  agent  is  authorized 
to  sell  at  prices  and  on  terms  fixed  by  the  manufacturer 
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and  at  such  prices  and  on  such  terms  onlj\  Uii  all  bills 
and  invoices  for  lamps  sold  he  is  obliged  to  state  that 
he  sells  as  "Agent."  He  guarantees  that  all  lamps  sold 
by  him  will  bo  ])aid  for,  ai^rccs  to  "conform  to  the  educa- 
tional and  engineering  instructions  of  the  Manufacturer," 
to  advise  prospective  purchasers  as  to  the  classes  and 
types  of  lamps  that  will  give  them  *'a  maximum  illumina- 
tion for  a  minimum  expenditure"  and  to  "conduct  the 
business  hereunder  to  the  satisfaction  of  the  Manufac- 
turer" (pp.  6  and  7). 

In  paragraph  "4"  it  is  provided  that  the  manufac- 
turer may  inspect  the  books  and  records  of  the  agent, 
and  in  paragraph  "5"  the  agent  assumes  obligations  with 
respect  to  the  lamps  consigned,  and  in  the  same  para- 
graph it  is  provided  that  the  agent  shall  receive  a  cer- 
tain commission  on  lamps  sold  by  him  "as  compensation 
for  the  performance  of  all  obligations  hereunder." 

In  paragraph  "6"  it  is  provided  that  by  the  tenth 
of  each  month  the  agent  must  report  the  sales  made 
during  the  preceding  calendar  month,  remit  the  pro- 
ceeds of  all  sales,  less  his  compensation,  and  perform  his 
guarantee  of  sales  by  also  remitting  for  lamps  sold  to 
customers  whose  accounts  are  past  due.  An  additional 
compensation  is  provided  in  case  the  agent  performs  his 
guarantee  before  the  customer's  accounts  are  due. 

In  paragraph  "7"  it  is  provided  that  the  agent  shall 
make  and  return  complete  inventories  twice  a  year  and 
pay  for  any  lamps  lost  from  the  stock  or  damaged,  at 
the  list  price  less  29  per  cent.,  and  the  last  paragraph, 
"8.",  provides  that  the  contract  may  be  terminated .  if 
the  agent  fails  to  perform  on  his  part  or  becomes  insol- 
vent, and  finally,  that  "  The  expiration  or  termination  of 
this  Agency  for  any  reason  shall  be  without  prejudice 
to  the  rights  of  the  Manufacturer  against  the  Agent,  and 
immediately  upon  any  such  expiration  or  termination 
the  Agent  shall  deliver  to  the  Manufacturer  all  lamps 
consigned  hereunder  and  that  remain  unsold  and  shall 
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fully  perform  all  obligations  of  the  Agent  that  then  re- 
main unfulfilled." 

That  is  the  whole  contract  under  the  ''terms"  of 
which  the  lamps  in  question  were  delivered  to  the  An- 
drus  Company.  It  is  perfectly  clear  and  admits  of  but 
one  construction.  The  General  Electric  Company  re- 
tained title  and  all  the  rights  of  ownership,  and  the 
Andrus  Company  undertook  to  sell  the  lamps  as  direct- 
ed by  the  owner,  to  assume  certain  obligations  common- 
ly assumed  by  factors,  to  guarantee  sales  made  to  third 
parties,  and  thus  be  a  del  credere  factor,  and  to  take  its 
pay  by  commission,  based  on  the  value  of  lamps  sold, 
and  an  agency  for  sale  was  thus  clearly  created.  As  was 
said  by  the  Court  in  Norton  d  Co.  v.  Melick,  97  Iowa, 
564,  at  p.  567 : 

"when  it  is  plainly  and  unequivocally  expressed 
in  the  writing  that  it  is  an  agency,  and  not  a  sale, 
and  the  title  does  not  pass,  there  is  no  room  for  con- 
struction, and  adjudged  cases  upon  other  contracts 
are  of  no  aid  in  reaching  a  correct  conclusion." 

The  question  of  title  is  one  of  intention  and  is  set- 
tled by  the  express  provision  of  the  contract  that  it ' '  shall 
be  and  remain"  in  the  Greneral  Electric  Company,  unless, 
of  course,  the  other  pro^asions  are  inconsistent,  and 
unless,  upon  the  whole  contract,  a  contrary  intention 
clearly  appears.  The  other  provisions,  however,  are 
not  only  in  all  respects  consistent,  but  most  of  them 
show  affirmatively  that  the  parties  could  not  have  intend- 
ed to  pass  title,  for  the  idea  of  a  sale  is  expressly  nega- 
tived throughout  the  whole  instrument,  and  the  elements 
necessary  to  constitute  a  sale  do  not  appear  at  all. 
There  is  no  inconsistency  whatever,  and  each  provision 
of  the  contract  either  shows  affirmatively  that  it  was  not 
intended  to  pass  title,  or  is  wholly  consistent  with  the 
express  declaration  that  title  did  not  pass. 
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We  propose  to  consider  and  determine  the  legal 
effect  of  every  provision  of  the  contract  and  will  take 
up,  first,  tliose  which  expressly  confirm  the  agreement 
that  title  shall  remain  in  the  (Jeneral  Electric  Company, 
and,  second,  those  relating  to  the  •obligations  assumed 
by  the  agent. 

I.  The  provision  that  title  shall  remain 
in  the  General  Electric  Company  is  ex> 
pressly  confirmed  by  the  following*  fur- 
ther provisions: 

It  is  expressly  confirmed  by  the  provision  that  the 
proceeds  of  sales  ''shall  be  held  for  the  benefit  of  the 
manufacturer"  for  a  trust  is  thus  imposed  on  the  pro- 
ceeds and  the  beneficial  interest  of  the  Andrus  Com- 
pany therein  is  expressly  limited  to  its  commission. 

It  is  also  expressly  confirmed  by  the  provision  un- 
der which  the  Andrus  Company  was  obliged  to  return 
any  part  of  the  stock  on  hand  at  any  time  and  to  return 
'*all  lamps"  on  hand  and  not  sold  immediately  upon 
the  expiration  and  termination  of  the  contract. 

In  the  case  of  In  re  Gait,  C.  C.  A.,  Seventh  Circuit, 
120  Fed.,  64,  Judge  Jenkins  said  at  p.  68 : 

"The  real  intent  of  the  contracting  parties  must 
be  ascertained  from  all  the  provisions  in  the  agree- 
ment which  express  the  contract,  bearing  in  mind  al- 
ways that  in  a  bailment  the  bailor  may  require  the 
restoration  of  the  thing  bailed,  and  in  a  sale,  whether 
absolute  or  conditional,  there  must  be  an  agree- 
ment, express  or  implied,  to  pay  the  purchase  price 
of  the  thing  sold.  The  test  would  seem  to  be — Has 
the  sendor  the  right  to  compel  a  return  of  the  thing 
sent,  or  has  the  receiver  the  option  to  pay  for  the 
thing  in  money?" 

In  the  case  of  John  Deen'e  Plow  Co.  v.  M 'David,  C.  C. 
A.,  Eighth  Circuit,  137  Fed.,  802,  Judge  Einer  said  at 
p.  810: 
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"The  plow  company  had  the  right,  under  the  con- 
tract, to  require  the  goods  returned,  and  in  this  it 
lacks  one  of  the  necessary  elements  of  a  contract  of 
sale,  namely,  to  pay  money,  or  its  equivalent,  for  the 
goods  delivered,  with  no  obligation  to  return." 

In  the  case  of  In  re  Columbus  Buggy  Co.,  C.  C.  A., 
Eighth  Circuit,  143  Fed.,  859,  Judge  Sanborn  said  at 
p,  861: 

**The  power  to  require  the  restoration  of  the  sub- 
ject of  the  agreement  is  an  indelible  incident  of  a 
contract  of  bailment." 

In  Eldridge  v.  Benson,  61  Mass.,  483,  the  Court  said, 
at  p.  485: 

''The  leading  feature  of  the  agreement,  which  of 
itself  would  be  quite  sufficient  to  determine  its  mean- 
ing, is  the  right  reserved  to  the  defendant  to  return 
such  portion  of  the  books,  delivered  to  him  under 
the  contract,  as  might  not  be  disposed  of  by  the 
agents.  Such  a  stipulation  is  wholly  inconsistent 
with  an  absolute  sale  of  the  property  to  the  defend- 
ant, and  clearly  indicates  the  intent  of  the  parties 
to  have  been,  that  the  right  of  property  should  re- 
main in  the  claimant.  The  elementary  definition  of 
a  sale  is  the  transmutation  of  property  from  one 
man  to  another;  but  no  such  change  takes  place, 
when  it  is  agreed  between  parties  that  property  may 
be  returned  to  the  person  from  whom  it  was  re- 
ceived. ' ' 

A  bailment  is  also  evidenced  by  the  provisions  which 
give  the  manufacturer  the  right  of  access  to  the  con* 
signed  stock,  and  the  right  to  inspect  the  agent's  books 
and  records  with  respect  to  sales  made  therefrom  and 
which  require  the  agent  to  state  that  he  sells  as  agent  on 
all  bills  and  invoices,  to  conform  to  all  educational  and 
engineering  instructions  of  the  manufacturer  and  to  con- 
duct the  business  of  selling  the  manufacturer's  lamps  to 
its  satisfaction.  When  goods  are  sold,  this  intimate  con- 
trol is  not  retained,  but  when  they  are  delivered  to  an 
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are  sold  by  the  a^ent,  such  control  is  retained  as  a  mat- 
ter of  course.  It  is  wholly  inconsistent  with  the  idea  of 
a  sale,  and  is  not  only  consistent  with,  but  is  demanded 
by,  the  conditions  of  a  bailment  for  sale. 

The  provisions  that  the  manufacturer  alone  shall  de- 
termine the  quantity  of  lamps  to  be  consigned,  and  that 
lamps  nu\y  be  sold  only  at  prices  fixed  by  the  manufac- 
turer and  subject  to  change,  are  further  evidence  to  the 
same  effect.  They  set  forth  a  natural  and  consistent 
factorage  arrangement,  and  would  be,  to  say  the  least, 
most  unusual  terms  for  a  contract  of  sale.  If  the  con- 
tract had  been  to  sell  the  lamps  to  the  Andrus  Company, 
it  would  have  been  obliged  to  purchase  whatever  quantit)'^ 
the  manufacturer  chose  to  deliver  during  the  entire  term 
of  the  contract  and  at  whatever  prices  the  manufacti: 
er  chose  to  name. 

II.  The  oblig-ations  assumed  by  the 
Ag'ent  are  consistent  -with  the  agi:*eenient 
that  title  shall  not  pass. 

(a.)   The  Agent's  guaranty  of  sales  makes  him  a  del  credere 
agent  and  does  not  indicate  a  sale. 

The  contract  provides  that  *'The  due  pa^Tiient  to 
the  Manufacturer  for  all  sales  made  hereunder  by 
the  Agent  shall  be  and  hereby  is  guaranteed  by  said 
Agent".  The  only  effect  of  this,  however,  is  to  make 
the  Andrus  Company  a  del  credere  agent.  In  I.  ClarJc 
<&  Skyles,  on  the  Law  of  Agency,  at  p.  968,  it  is  said  of 
such  an  agent:  *'He  is  said  to  sell  on  a  del  credere  com- 
mission". The  same  authority  says  further  on  the  same 
page: 

"It  may  be  laid  down  as  a  general  rule  that  if  a 
person  consigns  goods  to  another  under  an  agree- 
ment by  which  the  consignee  is  to  receive  them,  and 
sell  them  at  prices  fixed  by  the  consignor,  and  guar- 
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antee  payment  by  the  purchasers,  and  account  to  the 
consignor  periodically  for  the  proceeds,  retaining 
for  himself  an  agreed  commission,  the  transaction  is 
a  del  credere  agency,  and  not  a  sale  by  the  consignor 
to  the  consignee." 

In  Cushman  v.  Snow,  186  Mass.,  169,  the  Court  said, 
at  p.  174: 

"In  such  a  case  moreover  the  guaranty  does  not 
transform  the  essential  character  of  the  relation, 
for  the  principal  retains  title  to  the  goods  until  sold, 
and  then  to  their  proceeds  at  least  until  paid  to  the 
agent. ' ' 

In    The   Commercial   National  Bank  v.  Heilbronner, 
108  N.  Y.,  439,  the  Court  said,  at  p.  443 : 

"As  factors,  Vanuxem,  Wharton  &  Co.  had  no 
title  to  the  consigned  goods.  The  consignor,  upon  a 
consignment  of  goods  to  be  sold  on  commission,  does 
not  part  with  his  title  by  the  consignment,  but  he 
continues  to  be  the  true  owner  of  the  consigned 
property  until  sold  by  the  consignee,  and  the  rule  is 
the  same  whether  the  consignee  is  a  del  credere  fac- 
tor, or  is  under  advances  for  the  principal,  or  is 
simply  an  agent  for  sale,  assuming  no  responsibility 
except  that  usually  appertaining  to  the  position  of 
an  agent.  {Baker  v.  N.  Y.  Nat.  Ex.  Bank,  100  N.  Y. 
31 ;  Mellich,  L  .J.,  Ex  parte  White,  6  L.  R.  Ch.  App. 
403.)  But  a  factor  under  advances  for  his  princi- 
pal, or  who  guarantees  the  sale,  has  a  lien  on  the 
goods  and  their  proceeds  for  his  advances,  and  an 
interest  in  the  debts  arising  upon  sales,  to  protect 
his  guaranty.  He  is  entitled  to  retain  possession  of 
the  goods  and  their  proceeds,  to  protect  his  lien  and 
to  collect  and  sue  the  debts  in  his  own  name,  rights 
of  which  the  principal  cannot  deprive  him  except  by 
reimbursing  the  advances,  or  in  case  of  a  del  credere 
factor,  by  relieving  him  from  his  guaranty.  {Hud- 
son V.  Granger,  5  Barn.  &  Aid.,  27;  Story  on  Agency, 
Sections  398,  407,  408,  424.)  But  such  factors  are 
nevertheless  agents  and  cannot  deal  with  the  prop- 
erty or  proceeds  as  their  own." 
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In  National  Hank  v.  Hoodi/car,  90  Ga.,  711,  an  agent 
for  the  sale  of  j^oods  aj^n-eed  that  as  soon  as  any  goods 
were  sold  he  would  pay  the  principal  therefor  in  cash, 
regardless  of  whether  he  had  collected  from  the  pur- 
chaser. The  principal  took  the  notes  of  the  agent  in  lieu 
of  cash,  and  the  Court,  in  discussing  this  feature  of  the 
case,  said,  at  p.  730 : 

"What  was  the  effect  of  taking  Goodyear's  notes 
for  goods  which  lie  had  sold,  and  for  which,  accord- 
ing to  the  terms  of  his  contract,  he  ought  to  have 
paid  in  cash  out  of  the  proceeds  of  sale.  Did  this 
vary  the  contract  as  to  goods  not  sold,  or  was  any- 
thing waived  as  to  them  by  the  consignor,  the  E.  &  F. 
Co.?  We  think  not.  Surely  an  agent  to  sell  does 
not  become  a  purchaser  of  unsold  goods  by  his  prin- 
cipal accepting  notes  for  the  price  of  goods  which 
have  been  sold.  .  .  .  There  is  no  suggestion  in 
the  evidence  that  any  of  the  notes  taken  from  Good- 
year covered  any  part  of  the  goods  which  he  had 
failed  to  sell.  It  has  never  been  heard  of  as  law  that 
a  principal  may  not  settle  with  his  agent,  and  take  a 
note  in  lieu  of  cash  for  which  the  latter  is  liable, 
without  breaking  up  the  agency  so  far  as  business 
not  yet  transacted  is  concerned.  Such  an  adjust- 
ment would  not  convert  the  agent  into  a  purchaser 
even  as  to  goods  sold  by  him  for  and  on  account  of 
his  principal,  much  less  as  to  those  remaining  un- 
sold." 

The  contract  also  provides  that  the  agent  shall  ac- 
count for  all  lamps  sold  and  shall  perform  his  guarantee. 
It  provides  that  by  the  tenth  of  each  month  he  shall  re- 
mit all  collections  made  during  the  preceding  calendar 
month,  less  his  commissions,  and  also  for  all  lamps  sold 
to  customers  whose  accounts,  on  the  first  of  the  month, 
were  past  due,  and  that  if  he  remits  for  such  accounts  be- 
fore they  are  past  due,  he  may  have  an  additional  com- 
mission. These  provisions  simply  provide  for  the  per- 
formance of  the  obligations  assumed  by  the  agent,  and 
the  only  point  to  be  considered  in  respect  to  them  is  that 
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they  disclose  a  perfectly  natural  and  usual  method  for 
the  adjustment  of  accounts  between  a  principal  and  his 
agent  or  factor.  Nothing  whatever  is  due  from  the  agent 
until  after  he  has  sold  to  the  public.  When  sales  have 
been  made  he  must  remit  the  proceeds  and  when  the  ac- 
counts of  his  customers  are  ''past  due"  he  must  perform 
his  guarantee.  When  lamps  have  been  sold  and  accounts 
therefor  are  outstanding,  but  not  "past  due",  he  may, 
but  is  not  obliged  to,  perforai  his  guarantee  and  earn  a 
larger  commission.  No  obligation  or  right  to  pay,  how- 
ever, arises  until  sales  have  been  made,  and  the  agent  is 
neither  required  nor  permitted  to  buy  for  himself. 

(b.)  The  assumption  of  liability  for  loss  and  the  pay= 
ment  of  certain  expenses  by  the  Agent  is  not  inconsistent 
with  the  relation  and  does  not  change  the  bailment  into  a 
sale. 

The  contract  provides  that  "the  agent  shall  pay  all 
expenses  in  the  storage,  cartage,  transportation,  handling 
and  sale  of  lamps  hereunder,  and  all  expenses  incidental 
thereto  and  to  the  accounting  and  collection  of  accounts 
thus  created"  (p.  7),  and  it  also  provides  that  he  shall 
be  liable  to  the  manufacturer  for  the  value  of  all  lamps 
lost  or  damaged  (p.  9).  These  are  obligations  com- 
monly assumed  by  the  consignee  in  factorage  contracts, 
and  while  they  enlarge  the  liability  imposed  by  the  com- 
mon law,  they  are  perfectly  lawful  agreements  and  if 
the  contract  in  which  they  appear  is  otherwise  an  agency 
or  factorage  contract,  they  in  no  way  change  the  relation 
of  the  parties. 

In  Stnrm  v.  Bolcer,  150  U.  S.,  312,  the  effect  of  a 
bailee's  assumption  of  liabilitj^  for  loss  was  considered, 
and  the  Court  said,  at  p.  330: 

"The  complainant's  common  law  responsibility  as 
bailee  exempted  him  from  liability  for  loss  of  the 
consigned  goods  arising  from  inevitable  accident.  A 
bailee  may,  however,  enlarge  his  legal  responsibility 
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by  contract,  express  or  fairly  implied,  and  render 
liimself  liable  for  the  loss  or  destruction  of  the 
goods  connnitted  to  his  care — the  bailment  or  com- 
pensation to  be  received  therefor  being  a  sufficient 
consitleration  for  such  an  undertaking." 

In  Snouk  v.  Davis,  (>  Mich.,  153,  the  Court  construed 
a  contract  in  which  one  Robertson  agreed  to  conduct  the 
business  of  selling  goods  for  the  plaintiff.  The  contract 
provided  that  the  goods  should  "at  all  thnes",  both  dur- 
ing transportation  and  while  in  Kobertson's  possession, 
**be  at  the  risk  of  the  said  Benjamin  Robertson".  He 
thus  assumed  all  responsibility  for  loss  or  damage  to 
the  goods,  and  the  Court  said,  at  p.  165 : 

**It  is  contended  that  the  risk  is  an  incident  of 
ownership,  and,  therefore,  conclusive  of  the  owner- 
ship of  the  goods  by  Robertson ;  but,  though  a  usual, 
it  is  by  no  means  an  inseparable  incident — it  is  only 
so  in  the  absence  of  contract  to  the  contrary.  It  is 
perfectly  competent  for  a  clerk,  bailee  or  any  other 
person  dealing  in  any  w^ay  with  the  property  of 
another  by  contract  to  take  the  risk  upon  himself, 
as  Robertson  did  in  this  case." 

The  same  rule  applies  to  the  agent 's  payment  of  stor- 
age, cartage,  and  other  expenses  connected  with  the  han- 
dling and  sale  of  lamps  under  the  contract,  for  he  is 
otherwise  clearly  a  factor  and  the  assumption  of  such 
obligations  is  consistent  with  and  does  not  change  that 
relation.  It  is  of  course  true  that  such  obligations  are 
incidents  of  ownership,  but  the  point  is  that  they  may 
be  assumed  by  a  person  who  is  not  the  owner  and  that 
the  assumption  thereof  by  such  a  person  does  not  make 
him  the  owner,  and  when,  as  in  the  case  at  bar,  the  re- 
lation of  principal  and  factor  is  clearly  established,  the 
assumption  of  such  obligations  by  the  factor  does  not 
change  that  relation  or  make  him  a  vendee.  There  are 
many  authorities  to  this  effect. 

In  the  case  of  In  re  Flanders,  C.  C.  A.,  Seventh  Cir- 
cuit, 134  Fed.,  560,  the  Court  said,  at  p.  562 : 
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''The  objections  that  ordinary  invoices  accom- 
panied the  shipments,  that  such  shipments  were  made 
direct  to  Flanders,  that  the  leather  was  sold  by  him 
in  his  own  name,  that  he  allowed  credit  upon  sales, 
that  he  guaranteed  sales,  and  that  he  insured  in  his 
own  name,  do  not  change  the  nature  of  the  transac- 
tion. It  is  quite  competent  for  a  bailee  by  contract 
to  enlarge  his  common-law  liability,  without  convert- 
ing the  bailment  into  a  sale." 

In  the  case  of  In  re  Colnmhus  Buggy  Co.,  C.  C.  A. 
Eighth  Circuit,  143  Fed.  859,  the  Court  construed  a  con- 
tract in  which  the  Agent  undertook  to  bear  the  expense  of 
insurance,  freight,  storage  and  handling  of  the  consigned 
goods  and  it  was  held  that  the  contract  was  one  of  bail- 
ment only  and  did  not  evidence  a  conditional  sale. 

In  the  case  of  In  re  Reynolds,  203  Fed.,  162,  a  similar 
contract  was  construed,  in  which  it  was  provided  thi^t 
"Said  Agent  shall  transact  all  business  pertaining  to  the 
sale  of  said  wagons,  and  shall  pay  all  taxes,  freight, 
storage  and  other  expenses  on  same,  and  keep  the  same 
fully  protected  from  the  weather,  and  in  good  order,  all 
at  the  Agent's  own  expense",  and  it  was  held  that  the 
contract  was  a  bailment  for  sale. 

In  John  Deere  Plow  Co.  v.  M'David,  137  Fed.  802,  the 
consignee  agreed:  "To  pay  all  taxes,  license,  rents  and 
all  other  expenses  incidental  to  the  safe  keeping  and  sale 
of  the  goods  and  articles  of  merchandise  and  to  waive  all 
claims  against  John  Deere  Plow  Company  for  such  ex- 
pense," and  further  "to  keep  said  goods  and  articles  of 
merchandise  insured  for  their  full  value,  at  expense  of 
said  second  party  in  the  name  and  for  the  benefit  of  John 
Deere  Plow  Co.,  in  companies  approved  by  them,  and  to 
turn  over  the  policies  to  them,  the  said  John  Deere  Plow 
Co.,  and  in  case  of  any  neglect  or  failure  to  insure  as  here- 
in provided,  to  become  personally  responsible  for  any 
loss  or  damage  that  may  occur  to  said  goods  while  in  the 
custody  of  said  second  party,"  and  it  was  held  that  he 
was  an  agent  or  factor  only. 
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In  the  case  of  In  re  tialt,  IJO  Fed.  O,"},  the  consignee 
agreed:  "To  receive,  store,  pay  freight,  and  keep  under 
cover,  in  good  condition  and  fully  insured,  at  his  own  ex- 
pense, all  wagons  sent  liini,  until  sold  or  ordered  away  by 
the  party  of  the  first  part,  as  herein  provided;  to  pay  all 
the  taxes  on  wagons  on  hand  should  any  assessment  be 
made;"  and  it  was  held  that  he  was  an  agent  and  not  a 
vendee. 

In  Franklin  v.  StoiKjhton  Wagon  Co.,  1(38  Fed.  857, 
the  consignee  agreed:  "To  pay  all  taxes,  license,  rents 
and  all  other  expenses  incidental  to  the  safe  keeping  and 
sale  of  said  goods  and  articles  of  merchandise,  and  to 
waive  all  claims  against  Stoughton  Wagon  Co.  for  such 
expense,"  and  further  "To  keep  said  goods  and  said  ar- 
ticles of  merchandise  insured  for  their  full  value  at  the 
expense  of  said  second  party  in  the  name  and  for  the 
benefit  of  Stoughton  Wagon  Co.,  in  companies  provided 
by  them,  and  to  turn  over  the  polices  to  them,  the  said 
Stoughton  Wagon  Co.,  and  in  case  of  any  neglect  or  fail- 
ure to  insure  as  herein  provided,  to  become  personally 
responsible  for  any  loss  or  damage  that  may  occur  to 
said  goods  while  in  the  custody  of  said  second  party, ' ' 
and  he  was  held  to  be  an  agent  or  factor  only. 

See  also: 

Monitor  Mfg.  Co.  v.  Jones,  96  Wis.  619; 
National  Bank  of  Augusta  v.  Goodyear,  90  Ga. 

711; 
National  Cordage  Co.  v.  Sims,  44  Neb.  148; 
Milhurn  Mfg.  Co.  v.  Peak,  89  Tex.  209; 

The  principle  that  a  person  may  lawfully  agree  to  pay 
expenses  connected  with  another  person's  goods  with- 
out thereby  becoming  the  owner  thereof,  is  well  settled, 
and  such  agreements  are  often  made  by  factors  whose 
business  it  is  to  hold  and  deal  with  the  goods  of  other 
people. 
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We  have  now  considered  all  of  the  provisions  of  the 
contract  and  the  whole  case  thereon, — the  case  on  the  en- 
tire contract, — is  thus  presented.  The  argument  speaks 
for  itself,  and  it  is  submitted  that  on  the  merits  and  on 
principle  nothing  more  and  nothing  less  is  established 
than  an  agency  for  the  sale  of  lamps. 

B.  THERE  ARE  NO  FACTS  IN  THE  REC- 
ORD TO  INDICATE  THAT  THE  TRUE  RE- 
LATION OF  THE  PARTIES  WAS  NOT  THAT 
EXPRESSED  IN  THE  CONTRACT. 

Of  course,  if  the  actual  facts  showed  that  the  goods 
were  really  sold,  then  the  contract  would  be  a  mere  cover 
and  a  fraud.  As  the  Supreme  Court  said  in  Ludvigh  v. 
American  Woolen  Co.,  231  U.  S.  522,  at  p.  528,  after  con- 
struing a  written  contract  and  finding  that  it  created  an 
agency  for  sale: 

*'It  therefore  follows  that,  if  there  are  no  other 
circumistauces  controlling  the  situation  and  estab- 
lishing that  this  contract  was  a  mere  cover  for  a 
fraudulent  or  illegal  purpose,  there  is  nothing  in  its 
terms  operating  to  transfer  the  title  to  the  goods 


There  are  no  such  "other  circumstances  controlling 
the  situation"  in  the  case  at  bar.  The  evidence  is  very 
meager,  but  what  there  is  is  wholly  consistent  with  the 
lawful  purpose  disclosed  by  the  contract.  It  appears 
that  lamps  were  delivered  to  the  Andrus  Company  from 
a  warehouse  in  Tacoma  by  one  Ackroyd,  who  represent- 
ed the  General  Electric  Company  in  making  the  deliv- 
eries and  who  received  a  commission  for  his  services.  It 
also  appears  that,  after  the  contract  was  made,  Ackroyd 
became  a  stockholder  and  an  officer  of  the  Andrus  Com- 
pany, that  this  was  understood  by  all  parties,  that  when 
the  com'pany  became  financially  embarrassed  he  knew 
about  it  by  virtue  of  his  connection  with  that  company, 
and  that  the  General  Electric  Company  took  no  steps  to 
terminate  the  contract. 
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It  is  difficult  to  porcoivo  the  rolcvancy  of  those  facts, 
althou^^h  tlie  failure  of  the  (leneral  Electric  Company  to 
terminate  the  contract,  if  it  may  be  considered,  is  most 
si^niificant  of  its  opinion  with  respect  to  title,  for  it  is 
fair  to  presume  that  it  would  at  once  cease  scU'uig  to  a 
person  unable  to  pay,  while  it  might  well  continue  to  deal 
with  an  insolvent  factor  and  give  business  to  him  with 
no  risk  whatever  to  itself. 

In  M'Cullough  v.  Porter,  4  Watts  &  Sargeant,  177,  it 
was  held  that  an  agreement  to  furnish  goods  to  an  in- 
solvent to  be  sold  at  invoice  prices,  the  insolvent  con- 
signee to  return  the  invoice  price  to  the  consignor,  after 
sale,  and  to  retain  all  above  that  sum  for  himself  and  his 
family,  was  a  bailment,  that  it  was  not  fraudulent  as  to 
the  insolvent's  creditors  and  that  the  consigned  goods 
could  not  be  reached  by  them. 

In  disposing  of  the  claim  that  the  contract  involved 
in  the  American  Woolen  Company  case,  svpra,  was  a 
mere  cover  the  Supreme  Court  said  at  pp.  528-9 : 

**It  is  said  that  the  Horowitzes  selected  the  goods, 
whereas  under  the  contract  the  Woolen  Company 
had  the  right  to  turn  over  any  it  saw  fit ;  but  this  cir- 
cumstance may  be  readily  explained  for  the  Horo- 
witzes were  familiar  with  and  of  course  interested  in 
their  own  trade  and  more  likely  than  anyone  else  to 
make  proper  selections  for  it,  and  from'  the  sale  of 
the  goods  chosen  they  were  to  make  their  profits.", 

and  further  on,  p.  529 : 

"It  is  urged  that  the  goods  were  not  kept  separ- 
ately, but  it  appears  that  the  tags  of  the  Woolen 
Company  were  left  upon  the  goods  and  it  is  not 
shown  that  any  creditor  relied  upon  misniarking  or 
misbranding.  And  memoranda  are  in  evidence 
showing  the  names  of  certain  salesmen  thereon,  but 
on  these  same  bills  it  is  stated  that  the  goods  were 
furnished  under  the  agreement  alreary   referred  to. 

Against  these  considerations  are  the  positive 
terms  of  the  agreement,  found  to  be  free  from  fraud 
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and  fairly  entered  into,  which  as  we  interpret  them 
permitted  goods  unsold  to  be  returned.", 

and  in  conclusion,  at  p.  530: 

"We  are  unable  to  find  that  this  contract  was 
either  actually  or  constructively  fraudulent,  and 
hold,  as  was  found  in  the  Circuit  Court  of  Appeals, 
that  it  was  what  it  purported  to  be,  a  consignment 
arrangement  with  the  net  proceeds  of  sales  to  be  ac- 
counted for  to  the  consignor  iind  with  the  right  to 
return  the  unsold  goods.  Finding  no  error  in  the 
decree  of  the  Circuit  Court  of  Appeals,  the  same  is 

AFFIRMED." 

Further  Authorities  on  the  Wliole   Case. 

The  following  cases  in  which  contracts  similar  to 
that  involved  in  the  case  at  bar  are  construed  and  some 
of  which  have  already  been  referred  to  for  their  bear- 
ing on  particular  points  are  submitted  for  their  bear- 
ing upon  the  whole  case : 

In  Union  Stock-Yards  S  Transit  Co.  v.  Western  Land 
&  Cattle  Co.,  C.  C.  A.,  Seventh  Circuit,  59  Fed.,  49,  the 
facts  were  stated  by  the  Court  as  follows : 

"Hall  agreed  to  transport  the  cattle  to  his  farm  at 
his  own  expense,  and  there  feed  them,  that  they  might 
be  profitably  marketed  by  the  cattle  company.  He 
covenanted  that  they  should  not  deteriorate  in  flesh 
or  condition.  He  bound  himself  to  pay,  at  an  agreed 
valuation,  for  all  losses  of  the  cattle  arising  from 
'death,  disease,  escape,  theft,  or  any  cause  whatever.' 
He  was  to  employ  at  his  own  expense  a  herdsman 
selected  by  the. cattle  company.  The  pasturage  ^yas 
to  extend  over  a  period  of  some  14  weeks,  during 
which  time  the  cattle  company  should  ship  the  cattle 
to  market,  or  sell  them  in  pasturage.  Hall  was  to 
receive,  in  full  compensation  for  his  services  and 
expenditures,  all  moneys  realized  from  the  sale  of 
the  cattle  by  the  cattle  "company  in  excess  of  $36.05 
per  head,  a'fter  deducting  the  expenses  of  shipment 
and  sale." 
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It  was  held  tliat  the  transaction  constituted  a  bail- 
ment for  sale,  and  Jud^e  Jenkins,  writing  for  the  Court, 
said;  "There  is  wanting  here  an  essential  element  of  a 
sale, — an  agreement  to  pay  a  price."  lie  also  said  at 
p.  53 : 

"It  is  of  the  essence  of  a  contract  of  sale  that  there 
should  be  a  buyer  and  a  seller;  a  price  to  be  given  and 
taken;  an  agreement  to  pay,  and  an  agreement  to 
receive.     'Sale'  is  a  word  of  precise  legal  import. 
'It  means,  at  all  times,  a  contract  between  parties  to 
give  and  to  pass  rights  of  property  for  money,  which 
the  buyer  pays,  or  promises  to  pay,  to  the  seller,  for 
the  thing  bought  and  sold.'    Williamson  v.  Berry,  8 
How.  544.    A  conditional  sale  implies  the  delivery  to 
the  purchaser  of  the  subject-matter,  the  title  passing 
only  upon  the  performance  of  a  condition  precedent, 
or  becoming  reinvested  in  the  seller  upon  failure  to 
perform  a  condition  subsequent.     It  is  not  infre 
quently  a  matter  of  difficulty  to  accurately  distin- 
guish between  a  conditional  sale  and  a  bailment  of 
property.     The  border  line  is  somewhat  obscure,  at 
times.     The  difficulty  must  be  solved  by  the  ascer- 
tainment of  the  real  intent  of  the  contracting  parties, 
as  found  in  their  agreement.     There  are,  however, 
certain  discriminating  earmarks,    so    to    speak,  by 
which  the  two  may  be  distinguished.     It  is  an  in- 
delible incident  to  a  bailment  that  the  bailor  may 
require  restoration  of  the  thing  bailed.     Insurance 
Co.  V.  Randell,  L.  R.  3  P.  C.  101;  Jones,  Bailm.  (3d 
Ed.),  pp.  64,  102;  2  Kent,  Comm.,  Section  589.    If 
the  identical  thing,  either  in  its  original  or  in  an 
altered  form,  is  to  be   returned,  it  is  a  bailment. 
Powder  Co.  v.  Burkhardt,  97  U.  S.,  116;    Sturm  v. 
Boker,  150  U.  S.  312,  14  Sup.  Ct.  99.    In  a  contract 
of  sale  there  is  this  distinguishing  test,  common  to 
an  absolute  and  to  a  conditional  sale:     that  there 
must  be  an  agreement,  expressed  or  implied,  to  pay 
the  purchase  price.", 

and  in  considering  the  effect  of  the  provision  that  Hall 
should  be  liable  for  all  losses,  said : 

"It  would  be  most  unfair,  however,  to  judge  the 
contract  by  a  single  clause  disconnected  from  the 
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other  stipulations  contained  in  it.  We  must  have 
regard  to  the  entire  agreement  to  determine  the 
meaning  of  any  part  of  it.  It  may  well  comport  with 
a  bailment  of  property  that  the  bailee  assumes  the 
character  of  insurer  of  the  thing  bailed  while  it 
remains  in  his  possession,  and  as  to  those  disasters 
which  he,  by  the  exercise  of  care,  could  largely 
guard  against,  and  which  would  be  greatly  pro- 
moted by  his  negligence.  It  is  competent  for  a  bailee 
so  to  enlarge  his  responsibility.  Sturm  v.  Boker, 
150  U.  S.  312,  14  Sup.  Ct.  99.  Such  a  clause,  read  in 
connection  with  the  other  stipulations  of  the  con- 
tract, may  well  be  held  a  wise  provision,  imposing 
upon  the  bailee,  in  the  care  of  the  cattle  while  in  his 
custody,  the  liability  of  an  insurer,  stimulating  the 
exercise  of  care  for  them." 

See  also  Metropolitan  Nat.  Bank  v.  Benedict  Co.,  C. 
C.  A.,  Eighth  Circuit,  74  Fed.,  182. 

In  the  case  of  In  re  Gait,  C.  C.  A.,  Seventh  Circuit, 
120  Fed.  64,  the  facts,  as  well  as  the  law,  are  stated  in 
the  opinion  of  the  Court,  on  pages  67  and  68,  as  follows : 

"The  distinction  between  bailment  and  sale  is  not 
difficult  of  ascertainment,  if  due  regard  be  had  to  the 
elements  peculiar  to  each.  In  bailment  the  identical 
thing  delivered,  is  to  be  restored.  In  a  sale  there 
is  an  agreement,  express  or  implied,  to  pay  money 
or  its  equivalent  for  the  thing  delivered,  and  there 
is  no  obligation  to  return.  Sturm  v.  Boker,  150  U.  S. 
312, 14  Sup.  Ct.  99,  37  L.  Ed.  1093 ;  Union  Stock  Yards 
&  Transit  C^o.  v.  Western  Land  &  Cattle  Co.,  7  C.  C. 
A.  660,  59  Fed.  49.  The  bailee  may,  however,  by  con- 
tract, enlarge  his  common-law  liability  without  con- 
verting the  bailment  into  a  sale.  The  real  intent  of 
the  contracting  parties  must  be  ascertained  from  all 
the  provisions  in  the  agreement  which  express  the 
contract,  bearing  in  mind  always  that  in  a  bailment 
the  bailor  may  require  the  restoration  of  the  thing 
bailed,  and  in  a  sale,  whether  absolute  or  conditional, 
there  must  be  an  agreement  express  or  implied,  to 
pay  the  purchase  price  of  the  thing  sold.  The  test 
would  seem  to  be — Has  the  sender  the  right  to  com- 
pel a  return  of  the  thing  sent,  or  has  the  receiver  the 
option  to  pay  for  the  thing  in  money? 
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Carefully  analyzing-  tlie  agreement    in    hand,  we 
think  it  must  be  held  that  the  contract  of  the  parties 
was  one  of  l)aihu('nt,  and  not  of  conditional  sale.    The 
Mitcliell  c^c  Lewis  (\)mpany  thereby  api)oints  Gait  its 
a,ii-ent  for  the  sale  of  its  manufacture  in  the  limited 
territory  stated,  and  in  no  other  place    or    places; 
agrees  to  furnish  the  goods  to  the  agent  at  40  per 
cent,  discount  from  list  prices;    they' to  be  sold  by 
him,  and  accounted  for  to  the  company  in  cash  or 
notes  of  the  purchaser  drawn  upon  blanks  furnished 
bv  the  company,  running  not  more  than  six  months, 
with  interest,  and  made  payable  to    the    company; 
their  payment  being  guaranteed  by  Gait.    As  an  in- 
ducement to  making  sales  for  cash  only,  an  allowance 
of  5  per  cent,  on  such  sales  is  allowed  by  the  com- 
pany.   All  cash  is  to  be  remitted  not  later  than  the 
day  following  the  sale;    notes    to    be     transmitted 
every  30  days.    If  all  sales  should  be  upon  time,  and 
the  notes  returned  to  the  company  should  aggregate 
more  than  the  prices  of  the  wagons  to  be  accounted 
for,  the  surplus  is  to  be  returned  to  Gait  when  and 
in  proportion  to  the  amount  collected.    He  agrees  to 
sell  all  wagons  within  twelve  months  from  date  of 
shipment,  and  upon  failure  so  to  do,  at  the  option  of 
the  company,  to  (1)  pay  cash  for  wagons  on  hand, 
at  the  prices  stated;  or  (2)  give  his  note  therefor; 
or  (3)  store  the  wagons  subject  to  the  order  of  the 
company;  the  ownership  of  all  wagons  furnished  to 
remain  in  the  company  until  settlement  as  provided; 
the  money  and  effects  received  by  Gait  in  the  business 
of  the  agency  in  no  case  to  be  appropriated  to  his 
private  use.     Gait  agrees  to  store  and  keep  under 
cover  and  in  good  condition  all  wagons   received; 
to  keep  them  fully  insured  at  his  own  expense  until 
sold  or  ordered  away  by  the  company ;  to  pay  taxes 
upon  them,  if  any  should  be  assessed ;  and  he  is  not 
to  sell  or  assist  in  the  sale  of  any  other  wagons  than 
those  manufactured  by  the  company. 

Applying  to  this  contract  the  test  stated,  it  is 
clear  that  here  was  a  bailment,  and  not  a  conditional 
sale." 

See  also  In  re  Flanders,  C.  C.  A.,  Seventh  Circuit,  184 
Fed.,  560. 
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In  John  Deere  Plow  Co.  v.  M' David,  C.  C.  A.,  Eighth 
Circuit,  137  Fed.,  802,  the  following  contract  was  con- 
sidered : 

' '  This  agreement,  made  and  entered  into  this  15th 
day  of  September,  1903,  by  and  between  John  Deere 
Plow  Co.,  of  Kansas  City,  Missouri,  incorporated  un- 
der the  laws  of  the  State  of  Missouri,  party  of  the 
first  part,  and  Hymes  Buggy  &  Impl.  Co.,  of  Spring- 
field, County  of  Greene,  State  of  Missouri,  party  of 
the  second  part. 

"Witnesseth,  That  said  first  party,  for  and  in  con- 
sideration of  the  stipulations  and  agreements  herein 
contained,  have  this  day  appointed  and  by  these 
presents  do  hereby  appoint  the  second  party  as  their 
authorized  agent  at  Springfield,  Mo.,  for  the  sale,  on 
commission,  of  the  consigned  goods  and  articles  of 
merchandise  designated  hereon  or  enumerated  and 
described  on  schedules  of  said  second  party,  to  be 
attached  hereto  as  hereinafter  provided. 

''The  party  of  the  first  part  agrees  to  consign  to 
and  upon  the  written  request  of  the  said  second 
party,  so  long  as  said  party  of  the  first  part  has 
the  goods  in  stock  to  enable  it  so  to  do,  during  the 
continuance  of  this  contract,  the  goods  and  articles 
of  merchandise  designated  hereon,  or  on  schedules 
or  written  requests  of  said  second  party  hereafter 
made ;  said  schedules  or  written  requests  to  set  forth 
the  net  amount  to  be  received  for  the  goods  by  the 
party  of  the  first  part  after  the  goods  shall  have 
been  sold  by  said  party  of  the  second  part  as  such 
agent,  and  the  place  to  which  to  be  consigned,  and 
when  said  written  requests  or  schedules  properly 
signed  by  said  second  party  are  accepted  by  John 
Deere  Plow  Co.,  they  shall  be  attached  and  made  a 
part  of  this  contract,  reference  being  made  to  same 
on  the  face  thereof,  subject  to  the  following  condi- 
tions, agreements  and  obligations: 

"The  party  of  the  second  part  agrees  as  follows: 

"1st.  To  receive  from  the  Transportation  Compa- 
nies, and  pay  all  transportation  charges  on  same, 
the  goods  and  articles  of  merchandise  consigned 
under  terms  of  this  contract. 

"2nd.  To  furnish  proper  warehouse  room  for  all 
goods  and  articles  of  merchandise  consigned  under 
terms  of  this  contract. 
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*'3rd.  To  pay  all  Taxes,  License,  Kents  and  all 
other  expenses  incidental  to  the  safe  keeping  and 
sale  of  the  ^oods  and  articles  of  merchandise,  and 
to  waive  all  claims  a^^ainst  John  Deere  Plow  Co.,  for 
such  exi)ense. 

'•4th.  To  keep  said  goods  and  articles  of  mer- 
chandise insured  for  their  full  value,  at  expense  of 
said  second  party,  in  the  name  and  for  the  benefit 
of  John  Deere  Plow  Co.,  in  Companies  approved  by 
them,  and  to  turn  over  the  policies  to  them,  the  said 
John  Deere  Plow  Co.,  and  in  case  of  any  neglect 
or  failure  to  insure  as  herein  provided,  to  become 
personally  responsible  for  any  loss  or  damage  that 
may  occur  to  said  goods  while  in  the  custody  of  said 
second  party. 

"5th.  To  keep  samples  of  said  goods  and  articles 
of  merchandise  set  up  in  salesrooms  suitable  for  the 
purpose,  and  to  make  all  reasonable  efforts  to  sell 
the  same;  and  not  to  sell  any  other  makes  of  like 
goods  and  articles  of  merchandise  to  the  exclusion  of 
those  consigned  under  the  terms  of  this  contract. 

*'6th.  To  sell  the  goods  and  articles  of  merchandise 
consigned  under  this  contract  for  enough  more  (that) 
the  net  amounts  to  be  received  therefor  by  said  party 
of  the  first  part,  as  above  stated,  and  set  opposite 
said  goods  in  the  said  written  request  and  schedules 
attached,  to  pay  all  freights,  taxes,  expenses,  charges, 
compensation  and  commissions  for  the  handling  and 
selling  of  said  goods  as  herein  provided,  and  the 
doing  of  all  things  herein  provided  to  be  done  by  the 
party  of  the  second  part ;    it  being  mutually  under- 
stood that  the  said  net  amounts  set  opposite  said 
goods  in  the  attached  schedules  and  written  requests, 
are  the  net  prices  at  which  said  goods  and  articles 
of  merchandise  are  to  be  consigned  for  sale,  and  are 
the  net  amounts,  which  said  second  party  agrees  to 
account  for  and  deliver  to  the  John  Deere  Plow  Co., 
for  said  goods  when  sold,  as  per  terms  of  this  con- 
tract.      The    full    charges,    compensation,    commis- 
sion and  expenses  of   said    second    party     for     the 
handling  and  selling  of  said  goods  as  herein    pro- 
vided, and  the  doing  of  all  things  herein  provided  to 
be  done  by  the  party  of  the  second  part,  to  be  the 
difference  between  said  net  amounts  and  the  gross 
amounts  received  from  the  sale  of  said  goods. 
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"7th.  To  sell  all  goods  and  articles  of  merclian- 
dise  consigned  under  this  contract,  subject  to  the 
Manufacturer's  regular  printed  Warranty,  and  to 
settle  all  claims  for  breakage  and  defects  in  accord- 
ance therewith.  And  agrees  not  to  part  possession 
with  any  of  the  said  goods  until  full  and  satisfactory 
settlement  shall  have  been  made  for  same  by  pur- 
chaser, and  will  not  allow,  under  any  circumstancei?, 
any  of  said  goods  to  be  taken  away  on  trial  before 
such  settlement  is  made;  and  that  all  proceeds  of 
such  sales,  whether  cash,  or  notes,  shall  be  kept 
separate  and  distinct  from  said  second  party's  other 
business. 

' '  8th.  The  second  party  further  agrees  to  make  out 
and  render  to  the  said  first  party,  on  the  first  day  of 
each  month,  and  oftener  if  so  requested,  a  full  and 
complete  report  of  all  sales,  made  the  month  previous, 
or  since  the  last  report  made ;  and  to  accompany  said 
report  with  a  full  settlement  in  accordance  with  this 
contract  for  all  goods  so  reported  sold,  said  settle- 
ment to  be  made  with  cash  for  all  sales  less  5%  dis- 
count for  all  cash,  months  from 
date  of  same  and  bearing  interest  at  per 
cent.,  per  annum  from  .  And  the  second 
party  further  agrees  that  when  purchaser's  notes  are 
given  in  settlement  for  sales  made  as  herein  pro- 
vided, said  notes  will  be  on  blanks  furnished  by  John 
Deere  Plow  Co.,  and  are  to  be  taken  only  from  good, 
prompt  paying  purchasers.  And  the  second  party 
further  agrees  to  endorse  all  such  notes  given  to 
said  first  party  in  the  following  manner,  to  wit : 

"For  value  received,  I  or  we  hereby  guarantee 
the  payment  of  the  within  note  at  maturity  or  at  any 
time  thereafter,  and  waive  demand,  protest,  notice 
of  protest  and  non-payment. 

"9th.  It  is  further  agreed  and  understood,  that 
the  goods  and  merchandise  to  be  supplied  hereunder 
are  to  be  consigned  simply,  and  that  the  title  to  and 
ownership  of  all  goods  and  articles  of  merchandise 
consigned  to  said  second  party  under  the  terms  of 
this  contract,  and  all  proceeds  of  the  sale  of  same, 
shall  remain  vested  in  said  first  party,  and  be  its  sole 
property  and  subject  to  its  order,  until  the  full 
amount  to  be  received  for  said  goods,  as  herein  pro- 
vided, shall  have  been  received  by  said  party  of  the 
first  part. 
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"It  is  further  agreed  tliat  this  contract  is  to  re- 
Diain  in  force  unless  cancelled  and  annulled  by  said 
first  party,  until  Oct.  1st,  1904,  at  which  time  said 
second  parly  agrees  if  required  by  said  first  party, 
to  return  all  goods  remaining  on  hand  unsold  at  the 
expiration  of  this  contract  to  them  at  their  ware- 
house in  Kansas  City,  in  good  order  and  free  of  all 
freights  and  charges. 

"This  contract  is  not  transferable  and  should  the 
second  party  hereto  sell  out  or  otherwise  dispose  of 
his  business  at  any  time  prior  to  its  expiration,  the 
right  to  declare  this  contract  cancelled  and  annulled 
from  and  after  the  date  of  such  sale  or  transfer  is 
reserved  to  party  of  the  first  part,  without  prejudice. 
"The  second  party  hereby  agrees  to  forward  any 
goods  received  on  this  contract  at  any  time,  and  as 
said  John  Deere  Plow  Co.,  or  their  authorized  agents 
may  direct,  charging  only  actual  cost  of  freight  and 
drayage,  collecting  same  from  transportation  com- 
pany as  back  charges. 

''It  is  also  agreed  that  the  contract  held  by  John 
Deere  Plow  Co.,  is  to  be  considered  the  original,  and 
to  be  the  binding  agreement  in  case  the  duplicate 
varies  from  it  in  any  particular.  And  that  the  same 
may  be  terminated  at  any  time  at  the  option  of  the 
John  Deere  Plow  Co.,  and  the  goods  remaining  on 
hand  unsold  shall  be  subject  to  the  same  terms  and 
conditions  as  herein  provided  for. 

"It  is  understood  and  agreed  that,  in  writing  and 
printing,  this  paper  contains  the  full  and  entire 
agreement  between  the  parties  hereto,  and  that  no 
outside  oral  or  written  understanding  with  any 
traveling  agent  of  Jobn  Deere  Plow  Co.,  is  of  any 
force  or  effect  whatever."    *    *    * 

The  Court,  by  Judge  Riner,  said  at  p.  810: 

"We  think  it  was  an  agency  contract.  It  is  not  a 
contract  in  which  the  consignee  can  sell  at  any  price, 
or  on  any  terms  he  may  choose,  but  as  we  under- 
stand it,  it  is  a  contract  or  consignment  of  goods  to 
be  sold  on  commission  by  the  consignee,  as  agent  for 
the  consignor,  for  cash.  The  plow  company  had  the 
right,  under  the  contract,  to  require  the  goods  re- 
turned, and  in  this  it  lacks  one  of  the  necessary  ele- 
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merits  of  a  contract  of  sale,  namely,  to  pay  money,  or 
its  equivalent,  for  the  goods  delivered,  with  no  obli- 
gation to  return." 

In  the  case  of  In  re  Columbus  Buggy  Co.,  C.  C.  A., 
Eighth  Circuit,  143  Fed.,  859,  the  Court,  by  Judge  San- 
born, said,  at  p.  860 : 

"The  material  terms  of  this  contract  were  that 
the  goods  should  be  selected  from  those  of  the  Colum- 
bus Company  by  the  Washburn  Company  and  should 
be  shipped  and  billed  to  it  as  agent  by  the  Columbus 
Company  at  the  latter 's  wholesale  prices,  that  the 
Washburn  company  might  sell  the  goods  at  such 
prices  as  it  saw  fit  and  that  it  would  pay  to  the  Colum- 
bus Company  the  wholesale  prices  less  5  per  cent, 
discount  for  the  goods  it  sold  in  each  month  by  the 
tenth  day  of  the  succeeding  month,  that  it  would  keep 
tlie  property  insured  for  the  benefit  of  the  Columbus 
company  and  would  bear  all  expenses  of  freight, 
storage  and  hauling,  that  the  contract  should  con- 
tinue in  force  one  year  and  that,  unless  it  was  re- 
newed, the  Washburn  company  would  at  its  expira- 
tion return  that  portion  of  the  merchandise  unsold 
and  the  Columbus  Company  would  repay  the  freight 
which  had  been  paid  upon  this  portion  and  that  all 
the  goods  should  be  on  consignment  and  the  title 
should  remain  in  the  Columbus  company  and  subject 
to  its  order  until  they  were  sold  and  paid  for  in  cash. 
The  Columbus  Company  properly  presented  to  the 
District  Court  its  claim  for  that  part  of  the  merchan- 
dise which  the  Washburn  Company  held  unsold  under 
this  contract  and  which  the  trustee  had  taken  at  the 
time  of  the  adjudication,  and  that  court  denied  its 
petition  upon  the  ground  that  the  contract  evidenced 
a  conditional  sale  and  was  therefore  voidable  under 
the  statute  of  Oklahoma." 
********* 

"An  agreed  price,  a  vendor,  a  vendee,  an  agree- 
ment of  the  former  to  sell  for  the  agreed  price  and 
an  agreement  of  the  latter  to  buy  for  and  to  pay  the 
agreed  price  are  essential  elements  of  a  contract  of 
sale.  The  contract  involved  in  this  case  has  none  of 
these   characteristics.      The  power   to    require    the 
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restoration  of  the  subject  of  the  agreement  is  an  in- 
delible incident  of  a  contract  of  bailment.", 

and  further,  at  p.  861  : 

"A  contract  between  a  furnisher  of  goods  and  the 
receiver  that  the  latter  may  sell  them  at  such  prices 
as  he  chooses,  that  he  will  account  and  pay  for  the 
goods  sold  at  agreed  prices,  that  he  will  bear  the  ex- 
pense of  insurance,  freight,  storage  and  handling  and 
that  he  will  hold  the  unsold  merchandise  subject  to 
the  order  of  the  furnisher  discloses  a  bailment  for 
sale  and  does  not  evidence  a  conditional  sale.     It 
contains  no  agreement  of  the  receiver  to  pay  any 
agreed  price  for  the  goods.     It  is  not,  therefore,  af- 
fected by  a  statute  which  renders  unrecorded  con- 
tracts for  conditional  sales  voidable  by  creditors  and 
purchasers.     The  fact  that  such  a  contract  provides 
that  the  receiver  of  the  goods  may  fix  the  selling 
prices  and  may  retain  the  difference  between  the 
agreed  prices  of  the  accounting  and  the  selling  prices 
to  recompense  him  for  insurance,  storage,  commis- 
sion and  expenses  does  not  constitute  the  contract  an 
agreement  of  sale.     It  still  lacks  the  obligation  of 
the  receiver  to  pay  a  purchase  price  for  the  goods 
and  the  obligation  of  the  furnisher  to  transfer  the 
title  to  him  for  that  price. " 

In  ButleA-  Bros.  Shoe  Co.  v.  United  States  Rnhher  Co., 
C.  C.  A.,  Eighth  Circuit,  156  Fed.  1,  a  manufacturing  cor- 
poration of  New  Jersey  made  annual  contracts  with  a 
corporation  of  Colorado  engaged  in  the  wholesale  busi- 
ness in  that  state,  whereby  the  former  agreed  to  send 
from  its  mill  and  warehouse  in  Eastern  states  to  the  lat- 
ter in  Colorado,  upon  its  orders,  rubber  boots,  shoes,  and 
other  rubber  goods  during  the  year  for  sale,  and  the  latter 
agreed  to  receive,  to  store,  and  to  sell  them  in  its  name 
as  consignee,  and  to  pay  to  the  former  for  the  goods 
which  the  latter  sold  certain  agreed  prices,  which  were 
so  much  less  than  its  selling  prices  to  its  customers  that 
it  secured  thereby  the  expenses  of  carrying  on  the  busi- 
ness and  a  hberal  commission.     The  contracts  provided 
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that  the  latter  was  appointed  the  agent  of  the  former  to 
sell  the  goods,  that  the  latter  should  make  advances  when 
requested,  that  to  the  amount  of  its  profits  it  guaranteed 
the  sales,  that  the  goods  and  their  proceeds,  until  the 
latter  paid  the  agreed  prices,  should  be  the  property  of 
the  former,  and  that  the  latter  assumed  the  risk  of  the 
receiving,  storing,  handling  and  selling.  The  manufac- 
turing corporation  shipped  the  goods  as  agreed.  It  had 
no  office,  warehouse,  or  place  of  business  in  Colorado, 
and  it  neither  incurred  nor  paid  any  of  the  expenses  of 
receiving,  storing  and  selling  the  goods.  The  Colorado 
corporation  ordered,  received,  stored,  and  sold  the  mer- 
chandise at  its  own  expense,  in  consideration  of  the  fac- 
torage secured  to  it  by  the  contracts. 

It  was  held  that  the  agreements  were  factorage  con- 
tracts.    The  Court  said,  at  p.  5 : 

"The  question  has  been  exliaustively  argued 
whether  this  was  a  contract  for  a  conditional  sale  or  a 
contract  of  agency.  It  did  not  evidence  a  conditional 
sale,  because  there  was  no  obligation  of  the  rubber 
company  to  transfer  the  title  to  the  shoe  company  for 
an  agreed  price,  and  no  obligation  of  the  shoe  com- 
pany to  pay  an  agreed  price  for  the  goods.  There 
was  no  vendor  or  vendee  named  in  the  agreement. 
It  was  a  contract  of  bailment  for  sale,  not  a  contract 
of  sale." 

The  contract  under  consideration  in  In  re  Pierce,  C. 
C.  A.,  Eighth  Circuit,  157  Fed.  757,  provided  "(a)  The 
bankrupt  should  receive  all  implements  shipped  and  pay 
the  freight  charges  thereon,  and  (b)  store  and  insure 
them  at  their  full  value,  be  liable  for  damages  thereto  and 
keep  the  company  harmless  from  all  charges,  (c)  in 
case  the  bankrupt  failed  to  sell  all  the  implements  receiv- 
ed, he  should  either  purchase  and  pay  for  those  unsold  at 
prices  fixed,  or  hold  them  subject  to  the  order  of  the 
company  for  a  specified  period,  or  reship  or  redeliver 
them  to  the  company  free  of  freight  and  charges.     The 
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bankrupt,  not  the  company,  had  the  choice  of  these  alter- 
natives, (d)  The  bankrupt  agreed  to  sell  upon  terms 
specified,  and  not  to  deliver  to  purchasers  before  they 
fully  settled  by  cash  or  note  and  to  be  responsible  to  the 
company  for  the  regular  price  of  any  put  out  without 
settlement,  (e)  The  bankrupt  agreed  to  remit  the  com- 
pany all  casli  received  on  sales,  less  commission,  and  to 
make  settlement  for  all  implements  ordered  under  the 
contract  upon  the  close  of  the  selling  season  or  whenever 
requested  by  the  company.  Provisions  were  made  con- 
cerning credit  to  purchasers,  (f)  The  bankrupt  was  to 
guarantee  the  notes  of  purchasers,  (g)  The  company 
was  to  sell  certain  of  the  implements  specified  to  no  other 
party  than  the  bankrupt  and  the  bankrupt  was  to  handle 
no  other  make  nor  to  sell  outside  of  designated  territory, 
(h)  The  implements  ordered  by  the  bankrupt  were  to  be 
sold  on  commission  for  the  company  and  should  be  and 
remain  the  property  of  the  company  until  sold.  The  pro- 
ceeds were  also  to  be  the  property  of  the  company,  (i) 
The  company  allowed  as  full  commission  the  amount  real- 
ized on  all  sales  over  and  above  the  prices  specified,  the 
commission  to  be  the  compensation  for  transacting  the 
business  and  fulfilling  the  conditions  imposed.  The  com- 
pany reserved  the  right  to  rescind  the  contract  if  the 
bankrupt  defaulted  in  any  of  his  obligations",  and  it 
was  held  to  be  a  contract  of  bailment  for  sale. 

Franklin  v.  Sfoughton  Wagon  Co.,  C.  C.  A.,  Eighth 
Circuit,  168  Fed.,  857,  involved  a  contract  similar  to  that 
considered  in  John  Deere  Plow  Co.  v.  M 'David,  supra, 
and  In  re  Columhus  Buggy  Co.,  supra,  and  provided  that 
the  agent  should  "pay  all  freight,  taxes,  expenses  and 
commissions  for  doing  the  business.  The  Court,  by 
Judge  Riner  said  at  p.  860 : 

"The  distinction  between  conditional  sales  and 
contracts  of  bailment  or  agency  was  clearly  stated  by 
Judge  Sanborn  of  this  Court  in  Re  Columbus  Buggy 
Co.,  143  Fed.  859,  where  the  Court  had  under  con- 
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sideration  a  contract  almost  identical  with  the  con- 
tract we  are  now  considering.", 

and  further,  at  p.  861  ; 

''The  contract  before  us  is  not  a  contract  in  which 
the  consignee  can  sell  at  any  price  or  at  any  terms 
he  chooses,  but  contains  a  plain  provision  that  the 
goods  are  at  all  times  subject  to  the  order  of  the 
wagon  company  until  they  are  sold,  and  we  think 
there  is  no  doubt  about  the  right  of  the  wagon  com- 
pany under  the  contract  to  require  the  goods  re- 
turned. ' ' 

See  also  Wood  Mowing  Machine  Co.  v.  Van  Story, 
171  Fed.,  375. 

In  Parlett  v.  Blake,  188  Fed.  200,  goods  had  been 
shipped  to  a  consignee  for  sale  under  a  contract  which 
provided  that  the  consignee  should  pay  the  expenses  of 
insurance,  storage  and  freight.  The  contract  was  to  run 
to  July  1,  1909,  and  the  consignee  agreed  to  buy  and 
pay  for  all  goods  on  hand  at  that  time.  When  July  1, 
1909,  came,  the  goods  on  hand  were  sold  to  the  consignee, 
but  it  was  held  that  until  that  time  he  held  them  as 
agent  only.    The  Court  said,  at  p.  202 : 

''The  contracts  in  question  were  primarily  con- 
tracts of  agency  for  the  sale  of  the  consignors'  goods 
for  a  period  ending  July  1,  1909.  Goods  were  to  be 
intrusted  to  the  agent  by  them  for  sale  and  any  that 
were  actually  sold  prior  to  that  time  were  the  goods 
of  the  principals,  and  the  proceeds  less  the  commis- 
sion reserved  belonged  to  them  and  had  to  be  ac- 
counted for." 

On  the  proposition  that  an  agreement  to  buy  on  the 
termination  of  the  contract  is  insufficient  to  make  a  con- 
signee a  vendee  prior  to  that  time,  see  also  In  re  Rey- 
nolds, 203  Fed.,  162. 

In  Childs  <&  Co.  v.  Waterloo  Wagon  Co.,  37  App.  Div. 
(N.  Y.)  242,  the  contract  was  contained  in  the  following 
letter : 
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"I  hereby  agree  to  act  as  agent  for  you,  as  such 
agent  to  receive  all  goods  that  I  hereby,  or  may 
hereafter,  order,  and  to  hold  all  such  goods,  and  all 
money  and  proceeds  of  the  sale  of  the  same,  subject 
to  your  order,  and  in  trust  for  you,  to  sell  prior  to 
the  time  designated  by  'terms,'  or  as  agreed,  as  per 
orders  given,  all  goods  received,  and  to  account  to 
you  at  such  time  for  all  goods  so  received,  either  in 
cash  or  satisfactory  bank  notes  bearing  interest     It 
being  distinctly  agreed   that  the  delivery  and    re- 
ceipt of  note  or  notes  does  not,  in  any  way    relieve 
me  from  liability  as  agent  acting  in  trust  for  vou, 
and  to  account  to  you  for  all  goods  and  proceeds  as 
such   agent;    nor   shall   the   giving  by  me   of  any 
note  be  construed  to  give  me  title  to  said  property 
until  the  same  shall  be  fully  paid.    In  part  consider- 
ation hereof,  it  shall  be  obligatory  upon  me  to  pro- 
tect the  interest  of  Charles  H.  Childs  &  Co.  in  the 
foregoing  referred  to  property  from  loss  or  damage 
by  fire,  exposure  or  otherwise.     All  orders  subject 
to  the  approval  of  Charles  H.  Childs  &  Co.,  and 
when  accepted  cannot  be  canceled." 

The  Appellate  Division  of  the  New  York  Supreme 
Court  held  that  goods  shipped  under  the  contract  were 
consigned  for  sale  and  affirmed  the  judgment  appealed 
from,  on  the  opinion  of  the  Eeferee,  who  said,  at  p.  247 : 

"  In  my  view  of  this  case,  the  goods  were  consigned 
by  a  principal  to  its  agent  for  sale  on  commission, 
the  title  remaining  in  the  principal  until  the  goods 
were  sold  by  the  agent  in  the  usual  course  of  busi- 
ness._  The  fact  that  the  agent  was  to  receive  as  com- 
missions all  he  could  obtain  over  a  certain  price  at 
which  the  goods  were  consigned  to  him,  instead  of  a 
percentage  on  sales,  did  not  change  the  transaction 
to  a  sale  of  goods." 

In  Lenz  v.  Harrison,  148  111.,  598,  the  intermediate 
Appellate  Court  made  a  formal  finding  that  certain 
wagons  were  held  as  agent,  and  this  was  binding  on  the 
Supreme  Court  if  really  a  finding  of  fact.  It  was  based 
on  a  written  contract,  however,  and  was  therefore  re- 
viewed.   By  the  terms  of  the  contract  A  appointed  B  his 
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agent  to  sell  wagons,  and  B  agreed  to  store  the  wagons, 
pay  tlie  freight,  taxes  and  all  expenses,  not  to  sell  on 
credit  except  to  people  of  undoubted  solvency  and  then  to 
take  notes  for  twelve  months  or  less  at  7%  on  blanks  fur- 
nished by  A;  to  endorse  all  notes;  to  send  cash  at  once 
on  all  cash  sales ;  at  end  of  each  month  send  in  scatement 
and  all  notes  taken ;  and  if  so  required  by  A  at  the  end 
of  twelve  months,  to  give  a  note  for  all  wagons  then  re- 
maining on  hand,  but  this  not  to  amount  to  a  positive 
sale  without  said  requirement.  The  goods  were  to  be 
invoiced  to  B  at  agreed  prices  and  upon  settlement  B  to 
retain  all  excess  over  the  agreed  invoice  price. 

It  was  held  that  the  clause  requiring  B  to  purchase 
remaining  wagons,  if  standing  alone,  might  indicate  a 
sale,  but  that  on  the  whole  contract,  it  was  really  an 
agency  agreement  only.     The  Court  said: 

"Indeed  we  find  nothing  in  the  contract,  when  all 
its  provisions  are  considered,  which  can  properly  be 
construed  in  such  a  manner  as  to  make  the  trans- 
action a  sale." 

In  Holleman  v.  Bradley  Fertilizer  Co.,  106  Ga.  156 
the  Court  said  at  pages  158-160 : 

"The  following  is  the  written  contract  declared  upon 
by  plaintiff  below  in  its  amended  petition,  and  which  was 
introduced  on  the  trial  of  the  case    *     * : 

'This  agreement  made  this  13th  day  of  March, 
1888,  between  Bradley  Fertilizer  Company  of  Bos- 
ton, Mass.,  and  G.  T.  Holleman  &  Son  of  Lamar's 
Mill,  Upson  Co.,  Ga.,  witnesseth,  that  said  Bradley 
Fertilizer  Company  hereby  agrees  to  supply  said  G. 
T.  Holleman  &  Son  with  a  limited  quantity  of  fer- 
tilizer for  sale  by  them  during  the  season  of  1887 
and  1888,  upon  following  terms  and  conditions :  The 
fertilizers  to  be  delivered  F.  0.  B.  cars  at  Butler,  Ga., 
viz:  12  tons  Sea  Fowl  Guano  at  26  dollars  per  ton 
2000  lbs.,  which  price  is  to  be  net  to  the  Bradley 
Fertilizer  Co.,  exclusive  of  all  charges  and  commis- 
sions.    A  complete  statement  of  the  season's  sales 
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with  a  list  of  the  purchaser's  names  in  full  is  to  be 
turnished  said  Bradley  Fertilizer  Co.  by  said  G.  T 
Holleman  &  Son,  not  later  than  May  1,  1888.  Settle- 
ment IS  to  be  made  on  or  before  May  1,  1888,  for  all 
said  fertilizer  sold  to  date  of  settlement  by  said  G. 
1.  Holleman  &  Son,  by  note  or  notes  of  said  G.  T. 
Holleman  &  Son  maturing  not  later  than  November 
lo,  1888,  and  payable  at  Macon,  Ga.,  without  any 
expense  whatever  of  remittance  to  said  Bradley 
Fertilizer  Company.  The  specific  cash,  checks,  notes, 
hens,  and  other  obligations  received  from  time  to 
time  by  said  G.  T.  Holleman  &  Son  in  payment  for 
or  on  account  of  said  goods  sold  by  them  are  to  be 
so  and  held  in  trust  for  the  Bradley  Fertilizer 

Co.  and  forwarded  to  said  Company  not  later  than 
May  1st,  1888,  to  secure  the  payment  of  note  or 
notes  of  said  G.  T.  Holleman  &  Son.     All  checks, 
notes,  liens,  and  other  obligations  so  received  are 
to  be  guaranteed  by  said  G.  T.  Holleman  &  Son,  and, 
if  returned  to  or  left  with  them  for  collection,  are, 
with  the  proceeds,  to  be  at  all  times  the  property  of 
the  Bradley  Fertilizer  Company,  until  the  note  or 
notes  of  said  G.  T.  Holleman  &  Son  are  paid  in  full. 
Said  notes  of  G.  T.  Holleman  &  Son  must  be  met  at 
maturity,  and  their  prompt  payment  must  not  de- 
pend upon  the  collections  of  the  notes  or  accounts  of 
the  persons  who  have  purchased  said  fertilizer.    Said 
fertilizers  until  sold  are  the  property  of  the  Bradley 
Fertilizer  Co.  and  any  part  thereof  unsold  on  May  1st 
next  is  to  be  subject  to  their  order,  but  the  said  G. 
T.  Holleman  &  Son  hereby  agree  to  keep  them  well 
sheltered  and  to  hold  the  same  free  of  all  charges 
and  storages.'     *     *     * 

1.  In  several  of  the  grounds  of  the  motion  for  a 
new  trial,  error  is  assigned  on  the  construction  of 
the  above  contract  ^iven  by  the  judge  in  his  charge 
to  the  jury.  On  this  point  the  court  charged  the 
jury  that  the  contract  meant  that  Holleman  &  Son 
were  the  agents  of  the  Bradley  Fertilizer  Com- 
pany; that  the  contract  constituted  Holleman  &  Son 
agents  of  the  company  to  sell  a  certain  specific 
amount  of  guano  at  a  certain  specified  price,  and 
that,  under  and  by  virtue  of  the  terms  of  that  con- 
tract, title  never  passed  out  of  the  Bradley  Fertil- 
izer (Company  until   it   was   disposed   of  by   their 
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agents  to  the  consumers.  Counsel  for  plaintiffs  in 
error  contend  that  this  was  an  erroneous  construc- 
tion of  the  contract;  that  the  stipulations  entered 
into  between  the  parties  constituted  Holleman  & 
Son  purchasers  of  the  goods  from  the  company,  and 
that,  therefore,  when  the  goods  were  delivered  to 
them,  title  passed  out  of  the  company  and  vested 
in  them.  We  think  the  court  was  right  in  its  ruling 
upon  the  subject.  Manifestly,  under  the  terms  of 
the  contract,  Holleman  &  Son  were  under  no  obli- 
gation to  the  company,  and  had  incurred  no  liabil- 
ity, until  they  had  made  sale  of  the  goods  to  third 
parties;  and,  until  this  sale  was  made,  the  title  to 
the  property  remained  in  the  company.  If  there 
were  any  doubt  about  what  the  real  intention  of  the 
parties  was  under  the  terms  of  the  contract  down 
to  the  last  sentence,  that  sentence  clearly  removed 
all  ambiguity  in  stipulating  that  'Said  fertilizers 
until  sold  are  the  property  of  the  Bradley  Fertilizer 
Company,  and  any  part  thereof  unsold  on  May  1st 
next  is  to  be  subject  to  their  order.'  " 

In  Milburn  Mfg.  Co.  v.  Peak,  89  Texas,  209,  the  ques- 
tion was  whether  a  certain  contract  was  "one  of  consign- 
ment merely,  or  one  of  sale."    The  court  said  at  p.  210; 

"The  contract  referred  to  in  the  above  certificate 
is  in  substance  as  follows : 

'This  agreement  between  Milburn  Mfg.  Co.,  party 
of  first  part,  and  Hood  &  Co.,  party  of  the  second 
part,  witnesseth:  (1)  That  first  party  agrees  to 
manufacture  and  ship  to  second  party  the  following 
described  vehicles  to  be  sold  and  accounted  for  to 
first  party  in  cash  or  purchaser's  note,  as  herein 
described,  at  the  prices  herein  stated  (here  follows 
detailed  description  of  vehicles  and  prices).  All 
notes  to  be  on  blanks  furnished  by  first  party,  sec- 
ond party  to  see  that  the  blanks  therein  retaining 
a  mortgage  on  articles  sold  are  properly  filled  out 
and  that  a  mortgage  is  thereby  created,  and  second 
'party  shall  have  no  authority  to  take  notes  not  in 
accordance  with  this  provision';  (2)  that  second 
party  agrees  to  receive,  store,  pay  freight,  and 
keep  under  cover  and  good  condition,  and  fully  in- 
sure at  their  own  expense,  in  the  name  and  for  the 


51 


benefit  of  first  party  all  vehicles  sent,  until  sold  bv 
second  party    or    ordered  away  by  first  party  as 
herein  provided,  to  pay  all  taxes  on  all  vehicles   to 
make  all  reasonable  efforts  to  sell  same,  to  settle 
for  all  vehicles  sold,  to  make  all  sales  and  take  all 
evidence   of  indebtedness   therefor  for  and  in  the 
name  of  first  party,  to  remit  the  cash  and  notes  re- 
ceived for  said  vehicles  to  first  party.    All  notes  so 
transferred  to  be  endorsed  and  guaranteed  by  sec- 
ond party,  who  agrees  to  take  up  and  pay  cash  for 
all  sucli  notes  as  should  not  be  paid  in  sixty  days 
after  maturity;   second   party   to  make   no   charge 
against  first  party  for  selling,  storing  or  handling 
the  vehicles,  their  sole  commission  and  compensa- 
tion tor  doing  such  business  to  be  the  margin  or 
difference  between  the  price  herein  stated  and  the 
prices  at  which  said  vehicles   shall  be  sold,  to  be 
ascertained  and    received    by  first  party.     Second 
party  agrees  to  sell  all  the  vehicles  under  this  con- 
tract withm  twelve  months  and  in  case  of  failure 
or  neglect  to  do  so  'to  settle  for  those  remaining 
unsold   m   the   following  manner,    to-wit-    At    the 
option  of  first  party  to  either  give  their  note  due  in 
three  months  with  ten  per  cent  interest,  payable  to 
first  party  or  order,  or  to  pay  cash  for  them  at  the 
end  ot   three  months,  or  to  store  said  vehicles  in 
good  order  free  of  charge  subject  to  the  order  of 
first  party;   (3)   that  the  ownership  of  all  vehicles 
turnished  under  this  contract  or  their  proceeds  shall 
remain  m  first  party  until  settlements   shall  have 
.  been  made  for  them  by  second  party  as  herein  pro- 
vided, and  that  the  money  and  effects  received  in 
the  course  of  the  business  of  this  agency  shall  in 
no  case  or  under  any  circumstances  be  appropriated 
to  the  use  of  the  second  party  until  such  settlement 
is   made  and   the   compensation   or  commission   of 
second  party  has  been  ascertained  and  set  apart  by 
first  party;   (4)   This  agreement  hereby  made  rev- 
ocable at  the  pleasure  of  first  party,  which  reserves 
the  right  to  withdraw  any  of  the  above  jobs  at  any 
time;  (5)  This  contract  only  applies  to  above  goods 
now  on  hand  at  Fort  Worth,  Texas.' 

The  contract  is  quite  voluminous,    but    we    think 
the  above  is  the  substance  of  its  stipulations. 
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A  factor  is  one  to  whom  goods  are  sent  for  sale 
on  commission;  the  relationship  between  him  and 
the  consignor  is  that  of  principal  and  agent,  the 
general  property  in  the  goods  remaining  in  the  con- 
signor. If  he  undertakes  to  guarantee  the  payment 
of  the  debts  arising  through  his  agency,  he  is  said 
to  sell  on  a  del  credere  commission.  *  *  *  At 
all  events  it  is  clear  that  his  contract  of  guaranty 

is  not  at  all  inconsistent  with  his  being  a  factor. 

*     *     *  )> 

And  in  concluding  the  opinion,  on  page  212,  the  court 
said: 

''We  are  therefore  of  opinion  that  Hood  &  Co. 
were  merely  the  factors  of  appellants  and  that  the 
instrument  should  be  construed  to  be  a  contract  of 
consignment  and  not  one  of  sale." 

In  Monitor  Mfg.  Co.  v.  Jones,  96  Wis.  619,  the  follow- 
insr  contract  was  considered : 
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"Monitor  Manufacturing  Co.  *  *  and  J.  A. 
North  &  Sons,  *  *  agree  and  contract,  to-wit: 
Said  company  hereby  appoints  said  J.  A.  North  & 
Sons  as  its  agent  or  agents  for  the  sale,  on  commis- 
sion, of  its  machines,  until  all  goods  shipped  under 
terms  of  this  contract  are  sold  or  turned  over  to 
Monitor  Manufacturing  Co.,  which  shall  be  done  on 
the  latter 's  order. 

Said  J.  A.  North  &  Sons  accept  the  agency,  and 
agree  to  the  conditions  of  this  contract.  Said  agent 
or  agents  are  to  solicit  for  orders  thoroughly  in  the 
following  described  territory,  and  in  such  territory 
only: 

Fox  Lake  and  vicinity. 

Monitor  INlanufacturing  Co.  agree  to  furnish  said 
agency  with  machines  as  follows,  and  as  ordered  up 
to  October  1st,  1895,  the  commission  to  consist  of 
amount  received  above  the  following  net  prices.  *  * 

Said  agent  or  agents  desire  goods  ordered  above 
to  be  shipped  on  or  about  Feb.  1st,  1895,  on  terms, 
one-half  six  months,  balance  eighteen  months,  in 
farmers'  notes,  with  legal  rate  of  interest  if  paid  at 


53 


maturity;  if  not  so  paid,  interest  at  highest  legal  con- 
tract rate  from  April  1,  next,  on  spring  sales,  and 
Sept.  1,  neat,  on  fall  sales.  Final  and  complete  set- 
tlement for  all  spring  sales  shall  be  made  on  or  be- 
fore May  1,  next,  and  for  all  fall  sales  on  or  before 
Oct.  1,  next.  For  notes  maturing  first  fall,  or  in  six 
months,  in  excess  of  same  amount  due  second  fall,  or 
eighteen  inontJis,  acceptable  to  Monitor  Manufactur- 
ing Co.  in  settlement,  a  discount  of  five  per  cent,  will 
be  allowed.  Cash  discount  ten  per  cent,  up  to  Jidy 
1,  1895. 

All  machines  and  their  proceeds  shall  remain  the 
property  of  the  Monitor  Manufacturing  Co.  until 
so  settled  and  paid  for. 

Retail  prices  to  be  governed  by  Monitor  Manu- 
facturing Co.'s  printed  blank  orders.  On  each  sale 
one  of  said  orders  to  be  filled  out  with  a  true  prop- 
erty statement,  and  times  of  payment. 

Sales  to  be  made  to  good  and  responsible  parties 
only.  All  notes  to  be  drawn  to  the  order  of  Monitor 
Manufacturing  Co.  Said  agent  or  agents  agree  to 
render  at  time  of  settlement,  to  Monitor  Manufac- 
turing Co.,  a  true  statement  of  all  sales,  and  to  have 
on  hand  the  entire  proceeds  of  each  and  eveiy  sale, 
and  to  deliver  to  Monitor  Manufacturing  Co.  or  its 
authorized  agent,  such  complete  proceeds,  from 
which  said  company  shall  pay  said  agent  or  agents 
the  commission  due  on  sales,  such  payment  to  be  pro 
rata  in  cash  or  notes  in  proportion  of  the  commis- 
sion to  the  net  prices  above  given.  Sales  made  by 
trade,  other  pro]3erty  than  notes  being  received, 
shall  be  considered  same  as  cash  sales.  In  case 
notes  tendered  to  Monitor  Manufacturing  Co.  as 
proceeds  of  sale,  do  not  each  contain  a  true  property 
statement  of  at  least  $1,000.  over  and  above  all  in- 
debtedness and  exemptions,  or,  in  lieu  of  this  state- 
ment, are  not  each  secured  by  first  mortgage,  duly 
executed  and  recorded,  on  property  of  $300  market 
value,  said  company  shall  not  be  bound  to  accept 
such  notes,  but  the  agent  or  agents  hereby  agree  to 
accept  them  to  apply  on  his  or  their  commissions. 
However,  be  it  understood  that  in  no  case  shall  the 
represented  value  of  notes  not  complying  with  the 
conditions  of  this  contract  exceed  agent's  commis- 
sion. 
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On  any  sale  or  sales  made  by  said  agent  or  agents 
under  this  contract  that  prove  a  partial  or  total  loss 
by  reason  of  the  nncollectibility  of  notes,  said  agent 
or  agents  agree  to  pay  to  Monitor  Manufacturing 
Co.  fifty  per  cent,  of  the  loss  on  such  notes,  payment 
to  be  made  either  in  cash  or  notes  acceptable  to 
Monitor  Manufacturing  Co.,  whenever  said  company 
transfer  to  the  agent  or  agents  the  claim  or  claims 
on  which  settlement  by  virtue  of  this  agreement  is 
demanded. 

Said  agent  or  agents  agree  to  receive  and  pay 
freight  on  all  machines  shipped,  taxes,  insurance, 
and  all  damages  sustained  to  the  machines  by  their 
not  being  properly  housed,  on  all  machines  carried 
that  he  or  they  may  have  ordered.  If  Monitor  Manu- 
facturing Co.  relieve  said  agent  or  agents  of  any 
machines,  said  agent  or  agents  agree  to  put  ma- 
chines aboard  cars  free  of  charge  and  will  also  pay 
at  settlement  as  much  as  the  difference  between  place 
of  reshipment  to  the  point  shipped,  so  as  to  make 
it  equal  to  freight  from  factory. 

Said  agent  or  agents  to  sell  the  machines  subject 
to  the  regular  warranty  furnished,  and  not  to  en- 
gage in  the  sale  of  other  machines  of  the  same  kind 
during  the  term  of  this  contract.  Monitor  Manu- 
facturing Co.  agree  to  use  its  best  efforts  to  ship  all 
machines  ordered,  but  shall  not  be  held  responsible 
to  said  agent  or  agents  in  case  the  demand  exceed 
the  supply. 

At  the  request  of  Monitor  Manufacturing  Co.  com- 
plete returns  of  all  machines  delivered  on  this  con- 
tract shall  IMMEDIATELY  bc  scut  to  Said  Company. 

A  commission  of  twenty  per  cent,  allowed  on  the 
sale  of  repairs,  excepting  rubber  grain-drill  tubes, 
which  are  furnished  on  net  cash  terms.  All  repairs 
to  be  settled  for  in  cash. 

All  12  Bar  P.  F.  seeders  sold  net  cash  Julv  1, 1895, 
$31.00  each. 

Freight  equal  to  Beaver  Dam. 

Notes  in  our  favor  turned  over  to  agents  as  com- 
mission must  be  sent  to  our  office  for  indorsement. 
Our  road  representatives  have  no  authority  to  in- 
dorse notes  in  our  name. 
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The  court  said  at  pages  i)'2'A-{\'2-i : 

'*The  defendant's  contention  is  that  tlie  contracts 
under  whicli  the  implements  were  placed  in  the  hands 
of  North  &  Sons  were  in  fact  contracts  of  conditional 
sale  of  the  macliines,  and  hence  void  as  to  all  per- 
sons save  the  parties  and  those  having  actual  notice 
thereof,  because  they  were  never  filed  in  the  olTice 
of  the  town  or  village  clerk,  as  rec^uired  by  sec.  2317, 
R.  vS.  This  is  tlie  only  substantial  contention  made, 
and,  if  it  fails,  the  judgment  must  be  affirmed. 

Careful  perusal  of  the  contracts  convinces  us  that 
they  were  commission  contracts  in  legal  effect,  and 
not  contracts  of  conditional  sale.  The  contracts  are 
quite  similar  in  their  terms  to  the  contract  which  w^as 
under  consideration  in  Williams  M.  &  R.  Co.  v. 
Raynor,  38  Wis.  119,  and  which  was  held  to  be  an 
agency  or  commission  contract;  and  much  that  is 
there  said  applies  with  equal  force  to  this  case.  The 
controlling  question  undoubtedly  is  whether  the  con- 
tract provides  for  consignments  of  goods  to  be  set- 
tled for  at  fixed  prices  out  of  the  proceeds  of  the 
goods  when  sold,  or  v»'hether,  under  the  terms  of  the 
contract,  the  alleged  consignee  is  in  fact  a  purchaser, 
and  becomes  liable  for  the  goods,  when  sold,  as  a 
principal  debtor;  and  these  questions  are  to  be  de- 
termined not  so  much  by  the  w^ords  used  as  by  the 
evident  intent  and  legal  effect  of  the  provisions. 
Scrutinizing  the  various  provisions  as  carefully  as 
possible,  we  conclude  that  the  contract  before  us 
calls  for  consiginnents  of  goods  to  be  settled  for  out 
of  the  proceeds  of  sales,  and  does  not  make  the  con- 
signees purchasers  of  the  goods." 

Weir  Ploiv  Company  v.  Porter,  82  Mo.,  23,  involved 
the  construction  of  a  contract,  which  the  court  summariz- 
ed as  follows: 

"That  the  Weir  Plow  Company  agrees  to  manu- 
facture and  furnish  to  the  party  of  the  second  part, 
aboard  the  cars  at  Monmouth,  111.,  on  or  before  the 
20th  day  of  February,  1876,  twenty-four  wood  beam 
cultivators,  etc.  Party  of  the  first  part  further 
agrees  to  sell  the  above  named  implements  to  no 
other  than  the  party  of  the  second  part,  during  the 


56 


year  1876,  in  the  following  territory,  viz:  Putnam 
county,  Missouri.  The  party  of  the  first  part  fur- 
ther agrees  to  pay  the  j)arty  of  the  second  part  $6.40 
for  selling  each  wood  or  iron  beam  cultivator,  etc. 
Provided,  each  implement  is  sold  at  respective  list 
prices  before  mentioned.  All  notes  taken  for  the 
sale  of  the  above  implements  to  be  made  payable  to 
Weir  Plow  Company,  or  order,  bearing  interest, 
from  June  1st,  1876,  or  from  date,  at  the  rate  of  ten 
per  cent.  *  *  *  And  provided  further,  that  the 
party  of  the  second  part  take  no  notes  without  their 
being  signed  by  a  resident  land  owner,  or  good  and 
sufficient  security,  and  guarantee  their  payment  by 
indorsing  them,  waiving  demand,  notice  of  protest 
and  non-payment.  *  *  *  Said  party  of  the  sec- 
ond part  agrees  to  sell  the  aforesaid  number  of  im- 
plements as  above  stipulated,  to  keep  all  moneys 
and  notes  separate  and  apart  from  individual  or 
company  business,  and  to  remit  cash  due  each  month 
for  each  implement  sold  for  cash,  to  Weir  Plow 
Company,  at  Monmouth,  Illinois,  and  be  ready  to 
settle  with  the  party  of  the  first  part  by  the  1st  of 
July  next,  or  at  any  time  thereafter,  when  the  party 
of  the  first  part  or  their  authorized  agent  may  call 
upon  the  said  party  of  the  second  part. 

*  *  *  The  said  party  of  the  second  part  (Harper) 
agrees  to  represent  each  implement  sold  for  cash,  by 
the  cash,  at  wholesale  price,  and  each  implement 
sold  for  note  by  note,  at  retail  price,  and  indorsed 
as  above  stipulated,  such  notes  as  the  party  of  the 
first  part  may  designate  sufficient  in  amount  to  pay 
for  all  implements  not  paid  for  cash,  counting  $22.75 
for  each  wood  beam  cultivator,  etc.  The  said  party 
of  the  second  part  further  agrees  that  should  he  neg- 
lect or  fail  to  sell  all  of  said  implements  by  the  1st 
day  of  July,  1876,  to  settle  for  those  remaining  on 
hand  by  giving  his  note,  payable  to  the  Weir  Plow 
Company,  or  order,  due  November  1st,  1876,  or  in- 
dorse and  turn  over  farmers'  notes  as  provided  for 
payment  of  implements  sold  on  time,  as  the  party  of 
the  first  part  may  elect;  said  notes  to  bear  interest 
at  ten  per  cent  from  maturity,  or,  if  the  party  of  the 
first  part  should  so  elect,  to  store  and  keep  well 
housed,  free  of  charge,  implements  unsold,  subject 
to  the  order  of  the  party  of  the  first  part. 
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The  party  of  the  first  part  reserves  the  right  to 
revoke  this  agency  and  take  possession  of  said  im- 
plements and  the  proceeds  of  those  sold,  at  any  time 
the  said  party  of  the  second  part  fails  to  discharge 
his  duties  as  agent." 

In  holding  this  to  be  a  contract  of  bailment  only,  the 
Court  said  at  pages  29-30: 

"It  is  true  that  the  plaintiff,  according  to  the 
terms  of  the  instrument,  agreed  to  manufacture  and 
furnish  to  Mr.  Harper  the  implements  covered  by 
it,  and  not  to  sell  them  to  any  one  else  in  Putnam 
county.  This  language  of  itself  could  not  constitute 
a  sale  to  Harper,  in  the  absence  of  appropriate  sub- 
sequent provisions  to  that  effect.  Now  it  happens, 
that  all  the  subsequent  provisions  negative  the  infer- 
ence of  a  sale  to  Harper,  and  constitute  him  a  bailee 
or  agent  for  the  purpose  of  selling  the  implements  to 
others,  and  accounting  for  the  proceeds  upon  a  com- 
mission at  a  fixed  sum  for  every  implement  sold  by 
him.  *  *  *  rpi^g  whole  bailment  or  agency  is 
subject  to  revocation  upon  failure  of  said  Harper  to 
discharge  his  duties  as  agent.  I  am  unable  to  per- 
ceive how  Mr.  Harper,  or  his  partner,  can  claim  any 
right  of  property  in  the  implements  as  against  the 
company,  under  this  contract  and  the  evidence  in 
the  record.  According  to  the  obvious  intent  of  the 
contract,  the  unsold  implements  did  not  vest  in  Har- 
per and  his  partner  unless  the  company  should 
choose  to  make  them  vendees  upon  their  offering 
their  paper  for  the  price  thereof,  and  should  not 
choose  to  order  the  implements  on  storage  for  the 
future  disposition  of  the  company. 

Under  the  evidence  the  agents  did  not  furnish 
their  notes  for  the  unsold  implements,  nor  were 
they,  or  anything  equivalent  thereto,  accepted  by  the 
company  in  consideration  for  a  sale  of  them.  On  the 
contrary  the  property  unsold  was  retained  on  stor- 
age for  the  company ;  and  the  assignee  of  the  agents 
neither  had  or  made  any  claim  for  it,  as  passing  to 
him  under  a  general  assignment,  which  could  legally 
pass  nothing  belonging  to  the  company.  There  was 
not  even  a  conditional  sale  of  the  unsold  implements, 
because  there  was  no  condition  within   the   possible 
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power  of  Harper  to  perform  which  would  give  him; 
the  title.  Any  title  to  be  acquired  by  him  depended 
upon  the  election  of  the  vendor  whether  it  would 
make  him  a  vendee,  by  accepting  his  paper  for  the 
purchase  money,  or  decline  doing  this  and  order  the 
goods  to  be  retained  on  storage  for  the  use  of  the 
company. ' ' 

In  National  Cordage  Company  v.  Sims,  44  Neb.  148,  the 
court  said  at  page  153 : 

"The  law  implies  a  mere  consignment  of  goods  for 
sale  upon  a  del  credere  commission,  and  not  a  sale 
thereof  where  the  contract  provides  that  the  con- 
signee shall  receive  them  and  return  periodically  to 
the  consignor  the  proceeds  of  sales  at  prices  charged 
by  the  latter,  the  consignee  guarantying  pajonent 
therefor. ' ' 

In  The  Willia^ns  Mower  d  Reaper  Co.  v.  Raynor,  38 
Wis.  119,  the  following  contract  was  considered : 

**  Articles  of  Agreement  for  the  season  of  1874, 
entered  into  this  31st  day  of  January,  1874,  by  and 
between  the  Williams  Mower  &  Reaper  Company,  of 
the  city  of  Syracuse,  state  of  New  York,  as  the  first 
party,  and  W.  C.  Eaynor,  of  the  city  of  Milwaukee, 
state  of  Wisconsin,  as  the  second  party — Witnes- 
seth  : 

1st.  The  second  party  hereby  agrees  to  act 
as  agent  of  the  first  party,  for  the  sale  of 
'The  Williams  Changeable  Speed  Combined  Self- 
raking  Reaper  and  Mower',  'The  Williams  Drop- 
per', and  'The  Williams  Single  Mower,'  in 
the  following  territory:  *  *  *  ^nd  to  guar- 
anty the  sale  for  the  harvest  of  1874,  in  the  ter- 
ritory named  above,  of  at  least  thirty-six  of  said  Com- 
bined Self  rakers  No.  1,  and  forty-eight  of  the  No.  2, — 
of  said  Droppers  No.  1, — Nos.  2  and  5;  three  Drop- 
pers and  five  of  said  Single  Mowers  to  be  hereafter 
shipped  him  by  the  first  party,  as  per  his  shipping 
directions. 

2d.  Also  to  thoroughly  canvass  said  territory, 
and  order  from  time  to  time  such  further  number  of 
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maclimos  as  lie  shall  find  sales  for,  guarantying  the 
sale  of  all  machines  so  ordered;  the  first  party  to  fill 
the  orders  so  far  as  their  supply  will  allow;  and  any 
0  the  niaehmes  so  ordered  remaining  on  hand  unsold 
at  the  close  of  the  harvest,  to  be  settled  for  by  note 
of  the  second  party,  due  December  1,  1875,  or  a  con- 
tinuation o  this  contract  until  the  same  are  disposed 
of  and  paid  for,  at  the  option  of  the  first  party-in 
either  case  to  draw  interest  at  ten  per  cent  per  an- 
num from  July  1,  1874,  instead  of  farmers'  notes Ts 
hereinafter  provided.  ' 

3d  The  second  party  agrees  to  keep  properly 
sored  under  cover  all  machines  in  his  care,  and  pay 
all  freight  and  charges  on  the  same.  ^ 

^  4th.    The  second  party  agrees  to  give  special  r^ 
sistance  either  in  person  or  by  competent  agent   to' 
each  purchaser,  to  set  up  and  start  the  machhie  and 

l^'Tf'^'^'"  ^^^^l^ine  until  fully  settled  for 
bii^P  Ui  f'^  second  party  guaranties  that  all  the  Com- 
bined Selfrakers  shall  net  as  follows:  No.  1  one  him 
dred  and  seventy  dollars ;  No.  2,  one  hundred  and  fifty 

ctw'^^^^  ^--^r^^  -cl  fift^ 

(loiars,  No.  2,  one  hundred  and  thirty-five  dollars 

each,  to  the  first  party  at  their  works  in  ^^racuse 

xNew  lork,  m  creditable  farmers'  notes    taken  for 

T^U  onTb'v''  X''""'  r'  P^^-^1^  -t  least  one 
Halt   on  or  before  December  1,   1874    and  not  pv 

ceedmg  one-half  December  1,  1875,  with  interest  S 

ten  per  cent,  per  annum,  froin  July  1,  1874  and  the 

narfv'  fr'''  ''f^^y-^^^  ^^ollars  each,  to  tbe  firs^ 
party  at  their  works  in  Syracuse,  New  York  in  cred 
itable  farmers'  notes  and  pro  rata  cash    tkken  for 
D^emr  "ri874   w'tf"^  f'  f'^^''^  ^  ^  ^^f  o  e 

annum  from  Juh^'  1  874  r.''  "'  '.?  ^''  ^^"^-  P^^ 
and  nnirl  fnv  •  ^  \  ""^'  ^'^^  ^^  ^^1  machines  sold 
and  paid  tor  m  cash  on  or  before  Octobpr  l    i«7j 

taken,  the  blank  forms  f"rnLlferlhvfh'''fi°"/''  ^"^^ 
to  be  used,  payable  to        i>tlr-  fu  fv  finlf^'^f 


curity  for  the  same,  if  required  by  the  first  party,  at 
his  own  expense. 

8tli.  The  second  party  agrees  to  receive  and  pay 
freight  on  all  extra  parts  ordered  by  him,  to  keep 
them  under  cover,  to  sell  the  same  for  cash  only,  and 
is  to  be  paid  by  the  first  party  out  of  the  proceeds  of 
extra  parts  sold  and  paid  for,  35  per  cent. 

9tli.  The  second  party  agrees  to  keep  a  true  and 
accurate  account  of  all  transactions  pertaining  to  the 
business  of  the  first  party;  will  in  no  case  allow  the 
same  to  be  mixed  up  with  his  other  business;  and 
will  at  any  time  and  all  times  when  required  by  first 
party,  exhibit  said  accounts  for  inspection. 

10th.  The  first  party  warrant  their  machines  to 
be  well  made,  of  good  material  and  well  finished,  to 
mow,  reap  and  deliver  the  grain  as  well  as  any  ma- 
chine made  for  the  same  purpose. 

11th.  The  second  party  agrees  to  render  a  full 
statement  on  blank  forms  furnished  by  first  party, 
of  all  sales  of  machines  and  extra  parts,  on  or  before 
the  first  day  of  October,  1874,  with  full  payment 
of  any  l)alance  that  may  remain  due  to  the  first  party, 
in  proportion  of  cash  and  notes  therein  agreed.  *  *  * 

It  is  understood  if  this  contract  is  carried  out 
fully  and  faithfully  on  the  part  of  W.  C.  Eaynor,  a 
reduction  of  five  dollars  is  to  be  made  upon  each  ma- 
chine at  the  time  of  settlement. 

For  exceptional  cases,  when  necessary  to  make  a 
sale,  seven  per  cent,  interest  will  be  allowed,  instead 
of  ten,  as  named  in  the  contract.    *    *    *  " 

The  court  held  that  the  contract  created  an  agency 
for  sale  only,  and  said  at  pages  128-131 : 

''After  very  careful  consideration  of  all  the  pro- 
visions of  the  contract  under  consideration,  we  have 
reached  the  conclusion  that  the  defendant  was  the 
agent  or  factor  of  the  plaintiff  to  sell  the  machines, 
and  that  the  title  thereto  did  not  vest  in  the  de- 
fendant. Tn  otlier  words,  we  conclude  that  the  de- 
fendant held  the  machines,  and  tlie  proceeds  of  the 
sales  thereof,  in  a  fiduciary  capacity;  and,  the  mo- 
tion papers  showing  that  he  had  converted  or  fraud- 
ulently misapplied  the  same,  the  order  of  arrest  was 
properly  made.     *     *     * 
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We  are  unable  to  construe  a  contract  containing 
tlie  above  provisions,  to  be  a  contract  of  sale.  It 
does  not  profess  to  be  a  contract  of  sale;  on  the 
contrary,  by  its  express  terms,  the  defendant  agrees 
to  act  as  agent  of  the  plaintiff  for  the  sale  of  the  ma- 
chines within  certain  specified  territory.  The  re- 
striction of  the  defendant  as  to  the  length  of  credit 
he  might  give,  and,  what  is  perhaps  more  significant, 
the  provisions  that  the  proceeds  of  sales,  to  the  extent 
of  the  stipulated  prices,  whether  cash  or  notes, 
should  be  paid  and  delivered  over  to  the  plaintiff 
and  that  each  purchaser  on  credit  should  be  required 
to  give  his  note  payable  to  the  order  of  the  plaintiff, 
and  to  covenant  that  the  title  to  the  machine  so  pur- 
chased should  remain  in  the  plaintiff"  until  paid  for, 
all  strongly,  almost  unmistakably,  indicate  that  an 
agency  or  bailment  to  sell,  and  not  a  sale,  was  in- 
tended by  the  parties.  To  the  same  effect  is  the 
provision  by  which  the  defendant  guarantied  the 
sale  of  all  machines  ordered  by  him.  If  he  was  the 
absolute  purchaser  and  owner  of  all  machines  de- 
livered to  him  under  the  contract,  the  reason  for  in- 
serting this  provision  is  not  apparent. 

The  construction  w^e  give  to  this  contract  is 
strengthened  by  the  provisions  in  the  second  para- 
graph relating  to  machines  not  sold  during  the  sea- 
son of  1874.  At  its  option  the  plaintiff  could  have  re- 
quired the  defendant  to  give  his  note  for  the  stipu- 
lated price  of  the  unsold  machines,  or  could  have  al- 
lower  them  to  lie  over  in  his  hands  until  the  next 
season,  subject  to  the  same  contract.  This,  we  think, 
was  an  option  to  compel  the  defendant  to  purchase 
such  machines  absolutely,  or  to  retain  them  as  an 
agent  or  bailee  to  sell.  The  provision  seems  incon- 
sistent with  the  theory  that  the  title  thereto  passed 
to  the  defendant  in  the  first  instance.     *     *     *     * 

It  is  also  claimed  that  the  provision  which  requires 
the  defendant  to  guaranty  the  collection  of  all  notes 
taken  for  machines,  is  an  indication  that  a  sale,  and 
not  a  bailment,  was  intended  by  the  parties.  But 
this  is  merely  what  is  known  as  a  del  credere  agree- 
ment, quite  usual  between  principals  and  factors,  and 
which  in  no  manner  affects  the  title  of  the  property 
to  which  it  relates,  or  the  fiduciary  relation  of  the 
factor  to  his  principal.     *     *     *    we  think     *     * 
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tliat  it  is  a  contract  by  which  the  defendant  agreed 
to  act  as  agent  in  certain  counties,  and  under  certain 
restrictions,  to  sell  machines  for  the  plaintiff,  and  to 
pay  over  to  the  plaintiff  the  money  and  notes  re- 
ceived by  him  on  such  sales,  to  the  stipulated  amount, 
the  plaintiff  remaining  the  owner  of  the  property 
until  sold  by  the  defendant.    *    *    *    * " 

See  also: 

Sturtevant  Co.  v.  Dugan  &  Co.,  106  Md.,  587; 
Balderston  v.  Natl.  Rubber  Co.,  18  R.  L,  338; 
Nutter  V.  Wheeler,  2  Lowell,  346  and  18  Fed.  Cas., 

p.  497; 
National  Bank  of  Augusta  v.  Goodyear,  90  Ga., 

711; 
Eldridge  v.  Benson  and  Trustees,  61  Mass.,  483; 
Cortland  Wagon  Co.  v.  Sliarvy,  52  Minn.,  216; 
Donnelly  v.  Mitchell,  119  Iowa,  432 ; 
Lance  v.  Butler,  135  N.  C,  419 ; 
Norton  &  Co.  v,  Melick,  97  Iowa,  564; 
Harris  v.  Coe,  71  Conn.,  157; 
Fleet  V.  Hertz,  201  111.,  594; 
Furst  V.  Commercial  Bank,  117  Ga.,  472; 
Blood  V.  Palmer,  11  Me.,  414; 
Snook  V.  Davis,  6  Mich.,  155; 
St.  Paul  Harvester  Co.  v.  Nicolin,  36  Minn.,  232. 

In  Sturm  v.  Boker,  150  U.  S.,  312,  a  contract  was  con- 
sidered, under  which  goods  were  consigned  to  be  sold 
by  the  consignee  *'to  the  best  advantage,"  the  profits  to 
be  equally  divided  and  the  goods  to  be  shipped  ''free 
of  any  expense"  to  the  consignor  and  if  not  sold,  re- 
turned "free  of  all  charges."  The  goods  consigned  were 
insured  by  the  consignee.  The  Court,  by  Mr.  Justice 
Jackson,  said  at  p.  326: 

"It  is  too  clear  for  discussion  or  the  citation  of 
authorities,  that  the  contract  was  not  a  sale  of  the 
goods  by  the  defendants  to  Sturm.  The  terms  and 
conditions  under  which  the  goods  were  delivered  to 
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him  import  only  a  consignment.  Tlie  words  'con- 
sign' and  'consigned'  employed  in  the  letters  were 
used  in  their  commercial  sense,  which  meant  that 
tiie  property  was  committed  or  entrusted  to  Sturm 
for  care  or  sale,  and  did  not  by  any  express  or  fair 
implication  mean  the  sale  by  the  one  or  purchase 
by  the  other.", 

and  further,  at  pp.  328  and  329: 

"Was  the  contract,  as  claimed  by  counsel  for  the 
defendants,  a  contract  of  'sale  or  return?'  We 
think  not.  The  class  of  contracts,  known  as  con- 
tracts of  'sale  or  return,'  exist  where  the  privilege 
of  purchase  or  return  is  not  dependent  upon  the 
character  or  quality  of  the  property  sold,  but  rests 
entirely  upon  the  option  of  the  purchaser  to  retain 
or  return.  In  this  class  of  cases  the  title  passes  to 
the  purchaser  subject  to  his  option  to  return  the 
property  within  a  time  specified,  or  a  reasonable 
time,  and  if,  before  the  expiration  of  such  time,  or 
the  exercise  of  the  option  given,  the  property  is 
destroyed,  even  by  inevitable  accident,  the  buyer  is 
responsible  for  the  price. 

"The  true  distinction  is  pointed  out  by  Wells,  J., 
in  Himt  v.  Wyman,  100  Mass.,  198,  200,  as  follows : 
'An  option  to  purchase  if  he  liked  is  essentially  dif- 
ferent from  an  option  to  return  a  purchase  if  he 
should  not  like.  In  one  case  the  title  will  not  pass 
until  the  option  is  determined;  in  the  other  the 
property  passes  at  once,  subject  to  the  right  to  re- 
scind and  return.'  " 

*     *     * 

"The  contract  in  its  terms  and  conditions  meets 
all  the  requirements  of  a  bailment.  The  recog- 
nized distinction  between  bailment  and  sale  is  that 
when  the  identical  article  is  to  be  returned  in  the 
same  or  in  some  altered  form,  the  contract  is  one 
of  bailment,  and  the  title  to  the  property  is  not 
changed.  On  the  other  hand,  when  there  is  no  ob- 
ligation to  return  the  specific  article,  and  the  re- 
ceiver is  at  liberty  to  return  another  thing  of  value, 
he  becomes  a  debtor  to  make  the  return,  and  the 
title  to  the  property  is  changed;  the  transaction  is 
a  sale.     This  distinction  or  test  of  a  bailment  is 
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recognized  by  this  court  in  the  case  of  Powder  Co.  v. 
Burkhardt,  97  U.  S.,  110,  116. 

The  agency  to  sell  and  return  the  proceeds,  or 
the  specific  goods  if  not  sold,  stands  upon  precisely 
the  same  footing,  and  does  not  involve  a  change  of 

title." 

*     *     * 

''The  complainant's  common  law  responsibility  as 
bailee  exempted  him  from  liability  for  loss  of  the 
consigned  goods  arising  from  inevitable  accident. 
A  bailee  may,  however,  enlarge  his  legal  responsi- 
bility by  contract,  express  or  fairly  implied,  and 
render  himself  liable  for  the  loss  or  destruction  of 
the  goods  committed  to  his  care — the  bailment  or 
compensation  to  be  received  therefor  being  a  suffi- 
cient consideration  for  such  an  undertaking," 

In  Lndvigh  v.  American  Woolen  Co.,  231  U.  S.,  522,  a 
contract  under  which  the  Woolen  Company  consigned 
goods  to  the  so-called  Niagara  Company  was  considered. 
It  provided  that  the  Niagara  Company  should  hold  and 
care  for  the  goods  shipped  to  it,  sell  them  for  the  Woolen 
Company,  and  remit  to  that  Company  the  amount  col- 
lected, ''minus,  however,  the  difference  between  the 
price"  for  which  it  had  been  invoiced  to  the  Niagara 
Company  and  the  price  at  which  it  had  been  sold  by  it. 
The  property  was  to  be  insured  by  the  Niagara  Company 
for  the  benefit  of  the  Woolen  Company.  The  contract 
further  provided  that  the  Niagara  Company  "does  here- 
by guarantee  the  payment  of  all  bills  and  accounts  for 
merchandise,  possession  of  which  is  delivered  to  it  under 
this  agreement",  and  if  the  bills  were  not  paid  the  Niag- 
ara Company  agreed  "to  pay  .  .  .  the  invoice  price 
of  said  merchandise ' '  and  acquire  the  ' '  title  to  said  mer- 
chandise, or  to  the  proceeds  thereof".  The  last  para- 
graph of  the  contract  provided  as  follows:  "This  agree- 
ment shall  continue  for  one  year.  If,  for  any  reason,  this 
agreement  terminates,  all  of  the  merchandise,  possession 
of  which  is  held  by  the  party  of  the  second  part  under 
this  agreement,  shall  at  said  termination  be  immediately 
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returned  to  the  possession  of  the  party  of  the  first  part." 
It  was  held  that  the  contract  was  one  of  baihnent  for  sale. 
The  Court,  by  Mr.  Justice  Day,  said  at  p.  528 : 

"The  entire  contract  must  be  read  to  ascertain  the 
purpose  of  the  parties,  and  we  find  in  clause  eight, 
limiting  the  agreement  to  one  year,    the    provision 
that  if  for  any  reason  the  agreement  terminated  all 
of  the  merchandise,  the  possession    of    which    was 
held  by  the  Niagara  Company  under  the  agreement, 
should  be  immediately  returned  to  the  Woolen  Com- 
pany.    The  District  Court  held  that  this  agreement, 
sections  four  and  five,  obligated  the   Niagara   Com- 
pany to  pay  for  each  and  every  piece    of    goods    de- 
livered under  the  contract  with  it,  but  for  the  reasons 
we  have  stated  we  cannot  agree  with  this  construc- 
tion.   We  find  that  the  agreement  was  really  one  of 
bailment  for  the  purpose  of  sale,  with  the    right    to 
return  the  unsold  goods.    There  is  nothing  illegal  in 
such    contracts    when    made  in  good  faith.    As  this 
court  held  in  Sturm  v.  Boker,  150  U.  S.,  312,  330,  an 
agency  to  sell  and  return  the  proceeds  or  the  specific 
goods  stands  upon  the  same  footing  as   a   bailment 
where  the  identical  article  is  to  be  returned   in   the 
same  or  altered  form  and  title  to  the  property  is  not 
changed. ' ' 

I. — In  1.,  Clark  &  Skyles,  on  the  Law  of  Agency,  the 
difference  between  contracts  of  sale  and  agency  contracts 
is  well  stated,  at  p.  16,  as  follows : 

' '  The  question  is :  Did  the  consignor  intend  to  sell 
the  goods  to  the  consignee,  and  the  consignee  intend 
to  buy  them  himself,  or  did  the  parties  intend  that 
the  consignee  should  take  possession  of  the  g'oods 
merely  as  the  agent  of  the  consignor,  and  sell  them 
on  his  account?", 

and  further,  commencing  at  p.  18 : 

' '  When  the  business  undertaken  by  one  party,  with 
respect  to  handling  and  selling  goods,  is  solely  for 
the  interest  and  benefit  of  the  other,  the  'original 
owner,  as  where  it  is  agreed  that  one  party  shall  buy 
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and  ship  goods  for  the  sole  account  of  another,  the 
relation  is  clearly  that  of  principal  and  agent.  Among 
other  features  which  have  been  held  to  be  repugnant 
to  the  idea  of  an  absolute  sale,  and  to  show  the  exist- 
ence of  the  relation  of  principal  and  agent,  are,  the 
retention  of  the  title  and  the  right  to  possession  of 
the  goods  by  the  consignor  or  original  possessor ;  the 
reservation  by  the  consignor  of  the  right  to  have  the 
goods  which  may  remain  unsold  returned  to  him,  or 
a  reservation  by  the  consignee  of  the  corresponding 
right  to  return  the  goods  remaining  unsold,  or  to 
purchase  them  outright;  stipulations  or  provisions 
for  the  payment  by  the  consignor  to  the  consignee  of 
percentages  and  commissions  on  sales  made,  which 
are  of  such  a  character  as  to  negative  the  idea  that 
such  sales  were  made  for  the  direct  benefit  of  the 
consignee;  requirements  that  the  goods  shall  be  sold 
at  prices  fixed  by  the  consignor,  and  that  settlements 
shall  be  made  on  that  basis;  provisions  that  pay- 
ment for  the  goods  sold  shall  be  guaranteed  by  the 
consignee ;  pro\dsions  limiting  the  time  within  which 
the  goods  shall  be  sold,  or  the  credit  which  shall  be 
extended  to  purchasers,  or  prescribing  the  mode  of 
payment,  whether  in  cash,  or  by  evidences  of  debt, 
requiring  the  making  of  contracts  or  the  taking  of 
notes  in  the  name  of  the  consignor;  requirements 
that  the  consignee  shall  keep  the  goods  safely  or 
keep  them  covered  by  insurance ;  or  any  other  stipu- 
lations or  conditions  which  the  consignee  is  bound 
to  observe,  and  which  indicate  that  the  consignor  did 
not  intend  to  transfer  the  property  in  the  goods  to 
the  consignee  or  relinquish  control  of  them. 

It  is  perhaps  unusual,  but  it  is  not  incompatible 
with  the  notion  of  an  agency,  that  the  compensation 
of  an  agent  to  sell  goods  shall  be  the  difference  be- 
tween the  amount  of  purchase  money  received  by  him 
for  goods  sold  and  the  price  fixed  by  the  principal, 
or  that  he  shall  have  for  his  services  all  money  re- 
ceived by  him  in  excess  of  the  invoice  price.  He 
may  as  well  be  compensated  in  this  way  as  by  the  al- 
lowance of  a  commission  upon  the  gross  proceeds. 

The  breach  of  a  contract  to  sell  goods,  and  account 
for  the  same  within  a  specified  time  and  at  fixed 
prices,  will  not  convert  a  contract  of  bailment  and 
agency  into  a  contract  of  sale." 
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Tbe  Referee's  Opinion. 

In  his  certifirate  to  the  District  Court  (pp.  14  to  20) 
the  Keferoe,  after  sottinc:  forth  the  proceedings,  ex- 
pressed his  opinion  of  the  agreement,  and  referring  first 
to  tlie  point  that  tlie  Andrus  Company  kept  the  Peti- 
tioner's lamps  ''separate  and  apart  from  the  other  goods 
in  the  house,"  said:  "It  does  not  appear  that  there 
was  any  greater  degree  of  separation"  between  them 
and  otlier  stock  "than  would  naturally  be  the  case  with 
any  other  special  line  of  goods"  (p.  17).  It  was,  of 
course,  quite  sufficient  if  the  lamps  were  kept  in  such  a 
way  that  they  could  be  identified  and  taken  at  any  time, 
and  what  possible  further  separation  the  Referee  may 
have  had  in  mind  does  not  appear. 

The  Referee  then  said  at  page  17 :  "  The  said  contract 
purports  to  be  one  of  agency  and  while  it  provides  for 
the  return  of  any  unsold  stock  at  any  termination  of  the 
contract,  whether  it  terminates  by  its  own  terms  or  from 
some  act  of  the  parties,  yet  it  seems  to  me  that  its  evident 
purpose  was  to  enable  the  manufacturer  to  control  the 
output  of  his  mills  and  the  disposition  of  his  products, 
and    that   when   his    goods    are    put    in    the    hands    of 
his  so-called  agents  for  sale,  that   the   sale   is   absolute 
so  far  as  creditors  are  concerned,  and  that  upon  the 
termination  of  an  agency  as  between  the  agent  and  the 
manufacturer,  he  could  require  the  return  of  the  unsold 
goods  in  accordance  with  his  scheme  of  protecting  and 
controlling  his  sales.     The  effect  of  this  contract  is  to 
give  the  agent  60  days '  credit,  and  ten  days '  further  time 
in  which  to  report  sale  of  the  goods  actually  disposed 
of,  but  there  is  nothing  in  the  contract  to  prevent  the  said 
agent  paying  for  all  of  the  goods  upon  their  receipt, 
but  at  the  expiration  of  the  60  days  plus  10  days  the 
payment  would  constitute  a  sale  of  the  goods  and  pass 
the  title  from  the  manufacturer." 

This  is  a  direct  contradiction  of  the  express  terms 
of  the  agreement  and  is  difficult  to  understand.     It  is 
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certainly  clear  that  the  failure  to  provide  that  the  agent 
shall  not  buy  is  no  evidence  that  he  has  agreed  to  buy 
or  has  a  right  to  buy.  The  Referee  says  that  goods 
delivered  to  the  agent  are  sold,  so  far  as  creditors  are 
concerned,  yet  there  is  no  obligation  upon  anyone  to  pay 
for  them  until  they  have  been  actually  sold  by  the  agent 
to  third  parties.  When  the  goods  reach  the  agent's 
hands  his  duty  is  to  take  care  of  them,  to  sell  them  if  he 
can,  and  in  the  meantime  to  hold  them  subject  to  the 
orders  of  the  owner.  His  guarantee  of  sales,  which  makes 
him  a  del  credere  factor,  is  enforceable  only  when  sales 
have  been  made,  and  it  is  the  only  promise  to  pay  that 
the  agent  has  made. 

The  Referee  further  said  that  the  knowledge  of 
Ackroyd  (the  person  who  acted  for  the  General  Electric 
Company  in  delivering  lamps)  of  the  fact  that  the  Andrus 
Company  was  in  financial  difficulties  was  sufficient  to  ap- 
prise the  General  Electric  Company  "of  the  inability  of 
the  bankrupt  to  meet  its  obligations,"  and  then  noted  thai 
it  ''took  no  steps  to  terminate  the  contract"  (p.  18).  The 
significance  of  this  as  indicating  that  the  General  Elec- 
tric Company  retained  title  has  been  considered  under 
B.,  supra. 

In  concluding  his  opinion  the  Referee  said,  at  page 
19 :  ''I  think  this  case  is  similar  to  the  case,  In  re  Graves 
&  Lahelle,  Xo.  5030,  decided  by  the  Honorable  Edward 
E.  Cushman  about  June  27,  1913",  and  then  said  further 
that  he  "therefore  sustained"  the  position  of  the  trus- 
tee. This  was  on  October  18,  1913,  and  in  the  following 
month,  on  November  25,  1913,  the  decision  to  which  he 
referred  was  reversed  by  this  Court  {Berry  Bros.  v.  Snow- 
don  and  In  re  Graves,  209  Fed.,  336).  In  that  case  cer- 
tain goods  had  been  consigned  for  sale,  under  a  con- 
tract somewhat  similar  to  the  contract  involved  in  the 
case  at  bar,  and  the  consignee  subsequently  became  bank- 
rupt. The  consignor  filed  a  petition  against  the  trustee 
in  bankruptcy,  which  was  denied  by  the  District  Court 
upon  the  ground  that  the  contract  contemplated  a  condi- 
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tional  sale  aud  was  not  recorded  under  the  Washington 
statute.  The  decision  was  reversed  by  this  Court  upon 
the  ground  that  the  transaction  '*was  not  a  sale  of  any 
kind"  but  was  ''clearly  one  of  bailment."  The  princi- 
ple involved  in  this  decision  governs  the  case  at  bar  and 
requires  that  the  order  now  before  the  Court  for  review 
be  reversed.  It  is  true  that  in  that  case  the  consignor 
paid  the  "freight,  cartage,  storage  and  insurance"  and 
that  in  the  case  at  bar  such  expenses  were  paid  by  the 
consignee.  That  difference,  however,  is  immaterial,  as 
such  an  undertaking  on  the  part  of  a  factor  is  a  perfectly 
lawful  agreement  which  can  be  and  is  constantly  made 
without  in  any  way  changing  the  relation  of  the  parties, 
as  clearly  appears  from  the  authorities  already  con- 
sidered. 

The  conclusion  reached  by  the  Referee  is  not  sustained 
by  his  reasoning  and  the  authority  upon  which  he  relied 
no  longer  exists.    The  District  Judge  wrote  no  opinion. 


POINT  V. 

Title  to  the  lamps  in  controversy  is  in 
the  petitioner  and  the  proceeding's  of  the 
District  Court  should  be  revised  accord- 
ing-ly. 

Respectfully  submitted, 

Feank  H.  Kelley, 
Ralph  Woods, 
Attorneys  for  Appellant. 

Chaeles  Neave, 
John  M.  Geaein, 
Edwaeds  H.  Chiij)s, 

Of  Counsel. 
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FOR  THE  NINTH  CIRCUIT 


GENERAL  ELECTRIC  COMPANY, 
a  corporation,  Petitioner, 

VS. 

C.  A.  BROWER,  Trustee  in  Bank- 
ruptcy of  the  Estate  of  ANDRUS- 
CUSHING  LIGHTING  FIXTURE 
COMPANY,  a  corporation,  Bank- 
rupt, Respondent. 


IN    THE    MATTER    OF    ANDRUS  -  GUSHING 

LIGHTING  FIXTURE  COMPANY,  A 

CORPORATION,  BANKRUPT. 

PETITION  FOR  REVISION 


RESPONDENT'S  BRIEF 


MOTION    FOR    DISMISSAL. 

Comes  now  the  respondent  in  the  above  entitled 
action,  C.  A.  Brower,  Trustee  in  Bankruptcy  of 
the  estate  of  Andrus-Cushing  Lighting  Fixture 
Company,  a  corporation,  Bankrupt,  and  moves  the 


Court  to  dismiss  the  petition  for  revision  in  the 

above  entitled  action  upon  the  following  grounds, 

to-wit : 

I. 

That  the  petitioner's  remedy  to  review  the  or- 
der of  the  United  States  District  Court  for  the 
Western  District  of  Washington  is  by  appeal  and 
not  by  petition  to  revise. 

II. 

That  the  petition  for  revision  in  the  above  en- 
titled action  was  not  filed  within  the  time  provided 
by  law. 

ARGUMENT    ON    MOTION    TO    DISMISS 

The  General  Electric  Company,  a  corporation, 
by  its  petition  filed  in  the  bankruptcy  court  claimed 
to  be  the  owner  of  a  lamp  stock  in  the  possession 
of  the  respondent  as  trustee  in  bankruptcy,  and 
prayed  that  such  lamp  stock  be  withheld  from  sale 
and  delivered  to  the  petitioner.  After  full  hearing 
this  petition  was  denied.  A  petition  for  review  of 
said  referee's  order  was  duly  presented  to  the 
United  States  District  Court  for  the  Western  Dis- 
trict of  Washington,  and  upon  full  hearing  the 
order  of  the  referee  in  bankruptcy  was  affirmed. 
From  this  order  affirming  the  decision  of  the  ref- 
eree this  petition  for  revision  is  presented  to  this 
Court. 

The  petitioner's  remedy  in  this  case  was  by 
appeal,  not  by  petition  for  review.     The  only  case 


in  which  such  a  petition  to  superintend  and  review 
can  be  prosecuted  is  to  review  a  matter  of  law  in 
a  "proceeding  in  bankruptcy."  The  order  of  the 
referee  in  bankruptcy  was  an  order  made  not  in  a 
"proceeding  in  bankruptcy,"  but  upon  a  "contro- 
versy arising  in  a  bankruptcy  proceeding.'*  The 
petitioner,  General  Electric  Company,  was  claim- 
ing an  adverse  interest  to  the  trustee  in  bank- 
ruptcy in  a  certain  lamp  stock,  and  the  order  of 
the  referee  in  bankruptcy  was  made  upon  the  as- 
sertion of  an  adverse  title  and  it  was  therefore 
clearly  a  case  of  a  "controversy  arising  in  a  bank- 
ruptcy proceeding."  An  appeal  would  lie  from  the 
order  of  the  United  States  District  Court,  under 
Section  24A  of  the  Bankruptcy  Act,  and  a  petition 
to  superintend  and  review  would  not  lie  under  Sec- 
tion 24B  for  the  reason  that  the  proceedings  re- 
viewable under  this  section  are  only  those  admin- 
istrative orders  and  decrees  in  the  ordinary  course 
of  bankruptcy  between  the  filing  of  the  petition 
and  the  final  settlement  of  the  estate  which  are  not 
made  especially  appealable  under  Sections  24A  and 
25A.  This  would  include  questions  between  the 
bankrupt  and  his  creditors  of  an  administrative 
character  and  exclude  such  as  are  appealable  under 
Section  24A,  and  this  section,  24B,  does  not  extend 
to  cases  where  an  order  is  made  upon  a  controversy 
between  the  bankrupt  and  those  claiming  adversely 
to  him  or  his  creditors. 

In  this  case  the  petitioner  is  claiming  title  to 
the  goods  adversely  to  the  trustee,  and  it  is  there- 


fore  clearly  a  case  of  a  "controversy  arising  in  the 
course  of  bankruptcy  proceedings"  and  reviewable 
only  upon  appeal. 

In  re  Martin,  201  Fed.  37. 

In  re  Mueller,  135  Fed.  711,  68  C.  C.  A.  349. 

In  re  First  NaVl  Bank,  135  Fed.  62,  67  C.  C. 
A.  536. 

Barnes  vs.  Pampel,  192  Fed.  525,  113  C.  C. 
A.  81. 

Security  Warehousing  Company  vs.  Hand, 
143  Fed.  32. 

Hewitt  vs.  Berlin  Machine  Works,  194  Unit- 
ed States  296,  24  Supreme  Court  Rep. 
690,  48  Law  Edition  986. 

The  remedies  by  appeal  and  by  petition  for  re- 
vision are  not  concurrent  optional  remedies,  but 
are  mutually  exclusive,  and  where  a  remedy  by  ap- 
peal is  given,  a  petition  for  revision  will  not  lie. 

The  petitioner  in  this  case  being  given  a  right 
of  appeal  by  Section  24A  of  the  Bankruptcy  Act, 
it  is  precluded  from  filing  a  petition  for  revision 
under  Section  24B. 

In  re  Loving,  224  United  States  182,  56  Law 

Ed.  725. 
Loveland  on  Bankruptcy,  Second  Ed.,  809. 
Brandenburg   on    Bankruptcy,   Second   Ed., 

375. 
In  re  Goode,  99  Fed.  389. 
In  re  Ives,  113  Fed.  911. 
In  re  Mueller,  135  Fed.  715. 
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III. 

The  petition  for  revision  was  not  filed  within 
the  time  allowed  by  law  therefor.  The  time  within 
which  the  petition  can  be  filed  is  limited  to  ten 
days,  under  analogy  to  Section  25A  of  the  Bank- 
ruptcy Act,  as  Congress  intended  that  this  petition 
for  revision  should  be  disposed  of  promptly,  if  not 
summarily. 

In  re  Friend,  134  Fed.  778-780. 

ON    THE    MERITS. 

Without  waiving  our  motion  to  dismiss,  but  in- 
sisting that  it  is  well  taken,  we  will  discuss  the 
merits  of  this  case.  It  has  been  agreed  between 
counsel  that  the  matter  shall  be  presented  to  this 
Court  upon  the  written  agreement  entered  into  be- 
tween  the  petitioner  and  the  bankrupt  and  upon 
the  certificate  of  facts  found  by  the  referee  in  bank- 
ruptcy. From  this  written  agreement  and  from  the 
certificate  these  facts  appeared :  The  petitioner  ex- 
ecuted a  written  agreement  with  the  bankrupt,  by 
the  terms  of  which,  although  the  bankrupt  was  des- 
ignated as  the  agent  of  the  manufacturer,  it  agreed 
to  many  things  which  were  inconsistent  with  the 
theory  of  bailment  or  with  the  theory  that  the  title 
remained  vested  in  the  manufacturer,  but  entirely 
consistent  with  the  theory  that  the  relation  of 
debtor  and  creditor  was  established.  It  appears 
from  this  agreement  and  from  the  findings  of  the 
referee   that   the   bankrupt   as   the   alleged   agent 
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agreed  to  pay  all  the  expenses  of  storage,  cartage, 
transportation,  insurance,  taxes,  delivering  and  sale 
of  lamps  under  the  agreement,  and  all  expenses  in- 
cident thereto,  and  to  the  payment  and  collection  of 
accounts  thus  created.  The  goods  were  not  kept 
separate  and  apart  from  the  other  stock  of  mer- 
chandise of  the  bankrupt,  but  were  sold  by  it  in 
the  regular  course  of  business  as  all  other  goods 
were  sold.  The  money  received  upon  the  so-called 
consigned  stock  was  treated  as  the  money  of  the 
bankrupt,  the  same  as  any  other  funds.  It  was 
not  required  to  keep  the  money  separate  and  apart 
from  other  money  belonging  to  the  bankrupt,  nor 
was  it  required  to  turn  the  money  received  from 
such  sales  over  to  the  manufacturer,  but  to  pay  for 
the  lamps  so  sold  monthly,  less  29%  for  making 
the  sales,  and  in  case  the  bankrupt  remitted  in  full 
for  all  the  lamps  sold  during  the  preceding  month, 
whether  it  had  collected  for  such  lamps  or  not,  it 
was  to  receive  an  additional  5%  commission.  It 
further  appears  from  the  certificate  of  the  referee 
that  the  petitioner  had  a  warehouse  or  depot  in 
the  City  of  Tacoma  for  storing  lamps  which  un- 
questionably belonged  to  it,  and  from  this  depot  it 
supplied  lamps  to  the  bankrupt  as  ordered  or  re- 
quired, the  same  as  to  any  other  retail  dealers.  It 
is  apparent  from  the  certificate  of  facts  found  that 
the  manufacturer  treated  the  lamps  in  this  storage 
warehouse  as  its  property  and  delivered  to  the 
bankrupt  goods  from  this  point  which  it  expected 
the  bankrupt  to  take  and  pay  for  either  at  once  or 


as  the  goods  were  sold,  and  it  is  apparent  that  it 
never  expected  to  take  back  these  goods. 

It  further  appears  that  the  agent  of  the  peti- 
tioner in  Tacoma  was  S.  D.  Ackroyd,  who  at  the 
same  time  was  the  secretary  of  the  bankrupt  cor- 
poration, and  the  purpose  of  this  agreement  was 
not  to  have  two  agents  in  Tacoma,  one  S.  D.  Ack- 
royd and  the  other  the  bankrupt  corporation,  but 
that  the  only  real  agent  was  to  be  Ackroyd,  and 
that  the  purpose  and  object  of  the  execution  of  this 
alleged  agency  agreement  with  the  bankrupt  was 
to  enable  the  manufacturer  to  control  the  output 
of  his  mills  and  the  disposition  of  his  products  and 
to  fix  the  price  at  which  the  goods  would  be  sold. 

The  agreement  provided  that  the  same  may  be 
terminated  in  the  event  that  the  Andrus-Cushing 
Lighting  Fixture  Company  became  insolvent.  The 
agent  of  the  manufacturer,  Ackroyd,  knew  that  the 
Andrus-Cushing  Fixture  Company  had  become  in- 
solvent, knew  that  the  salaries  of  the  employes  were 
in  arrears  for  a  long  period;  that  his  own  salary 
as  secretary  had  not  been  paid,  and  that  the  other 
indebtedness  against  the  bankrupt,  amounting  to  a 
large  sum,  was  long  past  due  and  unpaid,  and  this 
knowledge  of  the  petitioner's  agent  was  sufficient 
to  charge  it  with  notice  of  the  situation,  and  yet  the 
petitioner  took  no  steps  to  terminate  the  contract. 
Under  these  facts  we  insist  that  a  sale  of  the  goods 
had  been  made  to  the  bankrupt,  and  if  it  is  to  be 
treated  as  a  conditional  sale  it  was  void  as  to  cred- 
itors because  not  recorded  within  ten  days  after 
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its  execution,  as  provided  by  the  laws  of  the  State 
of  Washington. 

Where  goods  are  delivered  to  the  seller  by  the 
manufacturer  and  he  is  allowed  to  place  them  with 
his  stock  of  goods,  sell  and  dispose  of  them  in  the 
ordinary  course  of  business,  handles,  manages  and 
controls  them  as  other  goods,  pays  the  insurance, 
taxes,  cartage,  warehouse  charges,  and  all  other 
expenses  in  connection  therewith,  sells  and  disposes 
of  said  goods  in  the  ordinary  course  of  business  and 
agrees  to  pay  for  such  goods  so  disposed  of,  and 
there  is  neither  any  agreement  to  return  the  goods 
nor  an  agreement  to  account  for  the  proceeds  of  the 
sales  of  goods  as  such,  there  is  no  bailment,  for  the 
essential  element  of  bailment  is  lacking. 

In  support  of  our  contention  in  this  case  we  cite 
to  the  Court: 

In  re  Penny  and  Anderson,  23  Am.  Bank- 
ruptcy Rprs.  115. 

Troy  Wagon  Works  vs.  Vastbinder,  12  Am. 
Bankruptcy  Report  353,  130  Fed.  232. 

In  re  Wood,  15  Am.  Bankruptcy  Rpr.  411, 
140  Fed.  964. 

Ludvigh  vs.  American  Woolen  Company,  23 
Am.  Bankruptcy  Rpr.  314. 

In  re  Priegle  Paint  Company,  171  Fed.  586. 

We  call  particular  attention  to  the  case  In  re 
Penny  and  Anderson,  23  Am.  B.  R.  115.  This  case 
was  decided  in  the  U.  S.   District  Court  for  the 
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Southern  District  of  New  York,  in  which  district 
the  decisions  have  been  almost  uniformly  the  same 
as  the  decisions  of  the  courts  of  our  circuit.  In  the 
case  of  Penny  and  Anderson  the  claimant  delivered 
certain  wines  and  liquors  to  the  bankrupts,  which 
were  for  consumption  or  sale  in  the  ordinary  course 
of  business.  A  contract  was  taken,  called  a  ''Mem- 
orandum of  Consignment,"  but  contained  a  reser- 
vation of  title  in  the  vendor  until  full  payment  of 
the  purchase  price,  but  was  silent  as  to  the  dispo- 
sition of  the  proceeds  of  the  sale.  The  goods  were 
stored  in  the  basement  of  the  bankrupt's  place  of 
business  and  were  used  as  required,  and  the  court 
held  that  the  transaction  constituted  a  sale  and  that 
the  title  to  such  goods  passed  to  the  trustee.  The 
court  there  said : 

"The  transaction  in  question  did  not  create 
the  relations  of  principal  and  factor,  for  a  fac- 
tor cannot  make  a  profit  of  his  agency  nor  a 
valid  purchase  for  himself  and  receive  a  com- 
mission for  his  services." 

''If  it  were  claimed  to  be  a  warehousing 
contract  it  would  be  void  against  creditors  be- 
cause there  was  no  change  of  possession,  con- 
trol or  otherwise,  nor  any  real  separation  from 
other  goods  belonging  to  the  bankrupts.  If  it 
were  claimed  to  be  a  chattel  mortgage  it  would 
be  void  for  non-filing  as  against  the  trustee. 
And  if  it  were  claimed  to  be  a  conditional  sale 
it  would  be  void  as  against  creditors." 
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In  that  case  the  court  cited  Re  Hassam,  18  A.  B. 
R.  745,  153  Fed.  932,  in  which  Judge  Martin  of 
Vermont  said: 

"It  has  been  repeatedly  held  that  when  per- 
sonal property  is  delivered  to  a  vendee  for  sale 
or  to  be  dealt  with  in  any  way  inconsistent  with 
the  ownership  of  the  seller,  or  so  as  to  destroy 
his  lien  or  right  of  property,  the  transaction 
cannot  be  upheld  as  a  conditional  sale  and  is  a 
fraud  upon  the  creditors  of  the  vendee." 

The  tendency  of  our  State  is  to  prevent  secret 
arrangements  which  are  liable  to  mislead  creditors, 
and  we  have  strict  laws  requiring  the  jfiling  of  chat- 
tel mortgages  within  a  certain  length  of  time;  the 
filing  of  conditional  sale  contracts;  the  registering 
and  licensing  of  commission  merchants;  and  re- 
quiring that  any  contract  of  sale  where  there  is  a 
condition  to  be  performed  before  vesting  of  title  in 
the  vendee  must  be  recorded  in  the  place  where  the 
vendee  resides,  and  that  without  such  filing  the 
transaction  is  voidable. 

As  in  many  cases  which  come  up  where  deal- 
ings are  had  with  persons  of  limited  means  and 
meagre  credit,  the  transaction  here  has  the  appear- 
ance on  its  face  of  seeking  to  have  the  advantage 
of  a  sale,  and  at  the  same  time  retaining  the  secur- 
ity of  a  bailment.  If  claimant  had  contemplated 
at  the  time  the  agreement  was  entered  into  the  re- 
turn of  the  goods,  it  certainly  would  have  put  a  pro- 
vision to  that  effect  in  the  contract,  but  we  think  it 
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clear  that  the  only  object  of  this  agreement  was  to 
protect  it  in  case  of  failure  on  the  part  of  the  ven- 
dees. As  stated  in  the  Penny  &  Anderson  case,  the 
transaction  here  did  not  create  the  relation  of  prin- 
cipal and  factor,  for  the  factor  cannot  make  a  profit 
of  his  agency  nor  a  valid  purchase  for  himself  and 
receive  a  commission  for  his  services.  Neither  can 
it  be  held  to  be  a  warehousing  contract,  for  there 
was  no  real  separation  from  other  goods  belonging 
to  the  bankrupts.  Neither  can  it  be  held  valid  as  a 
chattel  mortgage,  nor  a  conditional  sale,  on  account 
of  the  failure  of  the  claimant  to  file  the  same  of 
record,  and  it  cannot  possibly  be  termed  a  bailment 
because  it  lacks  the  main  element,  to-wit :  the  agree- 
ment to  return  the  goods  at  a  specified  time;  nor  is 
there  any  specific  description  of  the  property  what- 
ever. 

The  petitioner  relies  upon  the  case  of  Berry 
Brothers  vs.  Snowden,  209  Fed.  336,  recently  de- 
cided by  this  Court,  but  an  examination  of  that 
case  will  disclose  that  the  Court  reached  a  conclu- 
sion upon  facts  essentially  different  from  the  facts 
in  this  case.  In  that  case  the  Court  held  that  the 
fact  that  the  consignor  agreed  to  and  did  pay  the 
freight,  cartage,  storage  and  insurance  on  the  goods 
was  inconsistent  with  the  passing  of  title,  but  the 
record  in  this  case  discloses  that  the  consignee  paid 
the  insurance,  taxes,  freight,  cartage,  storage  and 
all  other  expenses  in  connection  with  the  handling  of 
the  goods. 

We  respectfully  submit  that  the  petition  for  re- 
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vision  should  be  dismissed,  or,  if  it  is  considered  on 
its  merits,  that  the  order  made  by  the  district  court 
should  be  affirmed. 

WALTER  M.  HARVEY, 

G.  C.  NOLTE, 
Attorneys  for  Respondent.t 
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